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ACTION, 


$189. Lirii—ZJn case of Foreign Uorporation.—Domicile.— 
A corporation has its domicile, as to debts contracted by it, in 
the State by which its charter was granted; but it may subject 
itself to suit in another State, by the appointment of an agent 
there, upon whom, as a condition of doing business there, proc- 
ess may legally be served. A person domiciled in Alabama hay- 
ing here obtained a policy of insurance on his own life from a 
corporation chartered in New York, through an agent having an 
office and doing business here, and having his domicile here at 
the time of his death, an executor appointed here may maintain 
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an action on the policy in the courts of Alabama, notwithstand- 
ing the grant of administration in New York. 


Equitable Life Ass’e Society vs. Vogel. 


Decision rendered December Term, 1884. 


AGENT. 


$140. Fire.—Evidence of Embezement by.—Practice.—The 
statute, No. 1, s. 17, acts of 1874 (R. L., s. 3,616), providing, 
that, if an insurance agent appropriates to his own use any 
money received by him as such agent, and does not pay over the 
same, etc., he shall be guilty of larceny, is constitutional. The 
respondent and one B. were insurance agents and partners. The 
indictment made no mention of the firm, but was found against 
the respondent alone in relation to business done in the name of 
the firm. Held, That a copy of the commission, the original hav- 
ing been lost, appointing the respondent and his partner agents, 
was admissible to prove the agency charged. In order to render 
an entry made by a deceased person admissible, it must be 
proved, that it was in his handwriting, that it was a part of his 
duty to make it and in the regular course of business, and that 
ne was dead. One P. was a sub-agent of the insurance firm or 
company to which the respondent belonged. A copy of P.’s ac- 
count, showing the transactions between him and the firm, with: 
out proving the loss of the original book, was not admissible for 
any purpose ; and the error can be taken advantage of by merely 
objecting to its admission, without stating a reason. An assist- 
ant cashier cannot te-tify to entries made in the bank books 
prior to his employment, where it did not appear at what time 
they were made, or who made them, or in whose handwriting, or 
that he had any personal knowledge of them. ‘lhe respondent 
as an insurance agent was charged with the larceny of money 
from a foreign insurance company ; Held, That it was not neces- 
sary for the prosecution to prove that the company was legally 
doing business in this State. The neglect or refusal to pay over 
the money within thirty days after notice constitutes a crime. 
The sheriff having the respondent in custody, duly authorized 
by an agent of the company, could give the requisite notice ; no 
particular sum need be named, nor the authority to give the 
notice be stated. There was but one offense, although several 
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premiums were collected. It was not important to inquire 
whether the respondent’s partner had appropriated any of the 
insurance money to his own use. The court charged correctly 
as to the respondent’s commingling the money with his own. 
The respondent may be guilty under this statute, although he 
may not have had a fraudulent and felonious intent to steal or 
embezzle. It is the duty of the court to charge fully upon all 
the points of law. All rights can be saved without any requests. 
Requests may be of great aid to the court, if precise and cer- 
tain; but when improperly drawn, they should not be consid- 
ered. It was in the discretion of the court to allow the 
prosecution to examine a witness after the respondent had been 
directed to put in his defense ; and especially so, as the respond- 
ent had no testimony to offer, and notice was given when the 
State rested that it was expected to use the witness. The better 
rule is to prohibit it entirely ; but it is a matter wholly in the 
discretion of the trial court. 


Slate vs. Hopkins. 
Rep’d Jour’|. p. 657. 
AGENT. 


§ 141. Lire.—Settl ment «f Commis ions.—Verdict—Where 
there is a dispute as to the amount of an agent’s claims for 
commissions, a settlement by way of compromise is final. But 
if there is no dispute, a settlement is not final. A verdict will 
not be disturbed where the evidence is conflicting. 


Cressey vs. Western Mut. Aid Society. 


Rep’d our’l, p. 650. Iowa 8. C. 


ARBITRATION. 


§ 142. Fire.—Construction of Policy as to Request for —A 
policy of insurance provided—Ilst, That arbitrators are to be 
chosen at the request of either party in writing, and; 2d, That 
no suit shall be commenced until an award shall be obtained 
fixing the amount of the claim “in the manner hereinbefore pro- 
vided.” Held, That the one clause must be read with the other, 
and if there was no written request for arbitration given, it will 
be presumed that it was waived, and a suit at law may be 
brought without first referring it to arbitration. 
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Mentz vs. Armenia Ins. Co., 29 P. F. S., 478; Ins. Co. vs. Morse, 20 
Wall. 445; Flaherty vs. Ins. Co., 1 W. N. C., 352; Ins. Co. vs. Steiger, 
13 Ins. L. J., 546. 


Wright vs. Susquehanna Mut. F. Ins. Oo. 
Rep’d Jour’), p. 715. 


CANCELLATION, 


§143. Fire.—Effect of Assignment on Liability for Unearned 
Premiums.—-Defendant insurance company issued two policies 
for the period of five years to M, each providing for cancella- 
tion at his pleasure, and stipulating against other insurance. At 
the end of fifteen months, M., desiring to insure the property 
in another company, delivered his policies in defendant com- 
pany to C., with an indorsement upon each in these words: 
“For value received, I hereby assign to C. the unearned pre- 
mium under this policy, also this policy for cancellation, and au- 
thorize him to collect such unearned premium.” Hight days 
later, C. tendered the policies to defendant for cancellation, but 
as a dispute arose as to the amount of the unearned premium 
they were returned to him without cancellation, and he brought 
suit to enforce payment of the amount claimed. Held, (1) That 
the election of M: to cancel the policies, no notice being given 
to defendant, and no request being made by him for cancellation, 
did not create a liability to pay the unearned premiums; and 
(2) that the policies had been avoided by M, by a violation of 
their condition in obtaining the insurance in the other company. 


Waller vs. Northern Ins. Co., 19 N. W. Rep., 865. 
Colby vs. Cedur Rapids dns. Co. 


Rep’d Jour |, p. 698. Iowa S. C. 


CAPITAL STOCK, 


$144. Fire.—Subscripti ns in case of Increase of.—Section 
27 of the supplemental Corporation Act of May 1, 1876, does 
not authorize the issuing stock to be paid for at par and requir- 
ing an additional bonus of the same amount to be paid in cash 
into the treasury of the company. The act requires that the 
increased shares shall be allowed pro rata to the stockholders of 
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the company according to their interest. The insurance com- 
pany allowed its stockholders to subscribe for new shares on 
payment of $10—the par value of the old stock—and $10 addi- 
tional to yo to the surplus fund of the company. Held, That 
this was unauthorized by the Act of 1876. The Act of June 29, 
1881, P. L., 121, does not apply to this case, as it was passed 
subsequently to the action of the company making the increase. 
Cunningham vs. Ins. Co. of N. A. 


Rep’d Jour’l, p. 693. 


DIVIDEND. 


$145. Lire.—Liability of Cumpany to an Accou.ting—Where 
a demurrer to the whole bill has been overruled and leave given 
to answer, the defendant cannot a second time avail himself of 
the demurrer. The bill alleged the issue of a policy on the 
“reserve dividend plan” and also certain instructions to the 
agent explaining the plan upon the faith of which representa- 


tions the policy was accepted. ‘The issue of such instructions 
was denied by the company. Held, That the company was not 
bound to answer interrogation regarding the meaning of the 
term “ reserve dividend.” Jurisdiction as to how far a company 
must account for the management of a reserve dividend fund is 
exercised largely as a matter of discretion. 


Northeastern Ry. Co. vs. Martin, 2 Phil., 758; Southeastern Ry. Co. vs. 
Brogden, 3 Macn. & G., 23; Foley vs, Hill, 2 H. L. Cas., 28; Anderson vs. 
Noble, 1 Drew., 143; Bliss vs. Smith, 34 Beav., 508; Pike vs. Dickinson, 
L. R. 7 Ch. App. Cas., 61; Mackenzie vs. Johnson, 4 Madd., 373; Phillips 
vs. Phillips, 9 Hare, 471; Shepard vs Brown, 9 Jur. (N. S.), 195; Hem- 
ings vs. Pugh, id., 1,124; Makepiece vs, Rogers, 11 Jur. (N. S.), 314; Din- 
widdie vs. Bailey, 6 Ves., 136 ; Moses vs. Lewis, 12 Price, 502; Story, Eq., 
2458; Miller vs. Kent, 16 Fed. Rep., 13. 


A complainant cannot interrogate as to matters which he has 
not put in issue, although he may expand his interrogatories so 
as to cover every incident of the facts as alleged. If interroga- 
tories are propounded as to facts beyond the scope of the inquiry 
to which the bill is legitimately addressed, the defendant may 
omit to answer and have their propriety tested upon exceptions 
to his answer, as he might by a demurrer to such interrogatories. 
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Parties to a ccntract of life insurance do not contemplate that 
the policy-holder is to be permitted to participate in the manage- 
ment of the company, or dictate the amount of the dividend it 
shall declare, or question the result after the discretion of its 
managers has been exercised in his behalf. The contract is 
that the policy-holder shall have the benefit of such dividends as 
are appropriated, not such as the policy-holder or the court may 


think might have been discreetly appropriated by the company. 
Fuller vs. Knapp. 
Kep’d Jour’l, p. 677. N. Y. U.8.C. C. 


INSOLVENCY. 


§ 146. Lirr.— Effect on Company’s Deposits— Where a deposit 
of $100,000 in securities is made by the company with the super- 
intended of insurance, as required by §§ 8-10, of O. L., vol. 69, 
p. 152 (R. S., $$ 3,593, 3,595), such securities are held by him as 
security for policy-holders only, and not for the security of the 
general creditors of the company. Such a deposit does not 
change the character of such securities; and, subject to the 
rights of such policy-holders, such securities are also subject to 
the rights of the makers of the same. When such a company 
has become insolvent, and is dissolved, and a receiver is winding 
up the affairs of the company, if a part or all of such deposited 
securities be, needed to pay such policy-holders, there should be 
collected the amount needed, if the securities are suflicient, to 
pay such claims ; if the securities are not sufficient, the proceeds 
should be duly applied upon the claims of such policy-holders. 
After the claims of policy-holders are satisfied, the remaining 
securities are liable only to the rights of the company in such 
securities ; and, as against the makers, the company had no 
rights in accommodation notes and mortgges given to such 
company for the purpose only of such deposit. 

Wright vs. McCormick, 17 Ohio St., 86; Bell, Receiver, vs. Shibley, 33 
Barb. (N. Y.), 610; Coope vs. Bowles, 42 Barb., 87; High Rec., 2 201; 
Lincoln vs. Fitch, 42 Me., 456 ; Receivers vs. Patterson Gas Light Co., 3 
Zab., 283 ; High Rec., 2 205. 

Fulkenbach vs, Patterson. 


Rep’d Jour’l, p. 669. 
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INSOLVENCY. 


$147. Lire.—Lzacuses Payment of Premium.—A policy of in- 
surance provided that it should be void for failure of insured to 
pay the stipulated premiums annually. Held, the company 
having become insolvent, insured was excused from paying sub- 
sequent premiums. 


People vs. Empire Mutual Life Ins. Co., 92 N. Y., 105. 


Jones vs. Life Association of America. 


Rep’d Jour’l, p. 653. 


INSURABLE INTEREST. 


§ 148. Lire.—Of Son-in-law.—A son-in-law, if not a credi- 
tor, nor legally liable for her support, has no insurable interest 
in the life of his mother-in-law. 


Stoner vs. Line. 


Rep’d Jour’), p. 656. 
INTEMPERANCE. 


$149. Lire.—Knowledge of Ag nt when not a Waiver.—The 
fact that an assured, at the time of his insurance, was intem- 
perate to such a degree as to impair his health, avoids the pol- 
icy if the same contain a condition that if the party insured 
should become so far intemperate as to impair his health, the 
policy should be void; and the knowledge of such fact by the 
agent of the company, will not operate to estop it from relying 
upon the violation of such condition, as a defense to an action 
on the policy, or be regarded as a waiver thereof, if, at the time 
of the execution of the policy, the party in whose favor the same 
was issued also knew of such fact. 


Pomeroy vs. Rocky Mountain Ins. Co. 


Rep’d Jour’l, p. 703. 
LIEN. 


§ 150. Manrine.—For Unpaid Premiums.—Lex Loci.—A mari- 
time lien not recognized by the law of the place of contract on 
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which it is based will not be enforced elsewhere. An insurance 
company has no maritime lien upon the vessel for unpaid 
premiums. 


Citing and discussing De Lovie vs. Boit, 2 Gall., 398; Ramsey vs. 
Allegre; 12 Wheat, 6838; The Kiersage, 2 Curt., C. C. Rep., 424; Vande- 
water vs. Hill, 19 Howd., 8); Gloucester Insurance Company vs. Younger, 
2 Curtis, 322; Hale vs. Washington Insurance Company, 2 Story, 176 ; 
Dunlap’s Admiralty Pr., 431; Kent’s Commentaries, 270 (notes) ; Bene- 
dict’s Admiralty, sec. 294, Conklin’s Pr., 138. Dolphin, 1 Flippin, 580 ; 
Norwich and New York Transportation Cempany, 17 Blatch., 321; Thom- 
enson vs. Whitwell, 21 Blatch., 45. 


Ins. Co. of State of Pennsylvania vs. Barge Wabaushene. 
Rep’d Jour’l, p. 716. N.Y. U0. 8.C.C 


MUTUAL COMPANY. 


$151. Fire.—When Equity will Relieve from Liability on 
Premium-notes.—The statute provided that the members of 
mutual companies should be liable for such assessments by a 
receiver as were necessary to pay all losses and expenses, but all 
the parties insured in a mutual company had agreed that their 
liability should be limited to the amount of their premium-notes. 
Held, That where the agreement had been entered into through 
a mistake of law equity would relieve against farther liability. 


Russell vs. Berry, 51 Mich., 287; Lycoming Fire Ins. Co. vs. Wood- 
worth, 83 Pa. St., 223; Mitchell vs. Ins. Co., 51 Pa. St., 402 ; Mundorff 
vs. Wickersham, 63 Pa. St., 87. 

Maclem vs. Bacon. 


Rep’d Jour’l, p. 684. Micu. 8. 0. 


TITLE. 


§ 152. Fire.—ZInsurable Interest in Case of Foreclosure.— 
Knowledge of Agent.—Refuirmation of Contract—Vacant in Case 
of Elevator.—The policy insured the K. elevator company, loss 
payable to W., administrator. The elevator had been sold 
under a decree of court and had been bought in by W. subject 
to redemption within a year. Prior to the fire the title had 
passed to W. through the failure of the elevator company to 
redeem. Held, That the interest of the company insured hav- 
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ing absolutely ceased, the policy beeame void. It appears, 
however, that the facts regarding the title had been fully ex- 
plained to the agent who filled the policy, and he had agreed to 
insure the interest of W. Held, That a court of equity would 
reform the contract to agree with the understanding of the par- 
ties. Held, That where the agent knew the ground was leased, 
a policy provision rendering it void on that account was waived. 
Held, That where an elevator was being used at intervals and 
men were at all times around it, it was not vacant. 


Williams vs. North German Ins. Co. 


Rep’d Jour'l, p. 708. Towa U.S. €. C. 





Report of Decisions. 


REPORT OF DECISIONS 
RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN ‘THE 
STATE SUPREME COURIDS. 


From certified transcripts in our possession. 


SUPREME COURT OF IOWA. 


Appeal from Polk Circuit Court. 


CRESSEY 


Us. 
WESTERN MUT. AID SOCIETY.* 


Where there is a dispute as to the amount of an agent’s claim for commissions, 
a settlement by way of compromise is final. But if there is no dispute, a 
settlement is not final. 

A verdict will not be disturbed where the evidence is conflicting. 


Action on a written contract, whereby the defendant agreed to 
pay the plaintiff, its general manager, two dollars for “every certifi- 
cate of membership issued, or that may be issued, by said society.” 
Trial by jury, verdict for the plaintiff, judgment, and he appeals. 


W. E. Miter, W. S. Dunaan, and Wm. Kennepy, for Appellant. 
Barcrorr & Bowen, for Appellee. 
Srevers, J. 
The plaintiff introduced evidence tending to show that the amount 
due him under the contract was settled in August, 1881, and that 
* Opinion filed, April 21, 1885. 
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the defendant then agreed to pay the plaintiff $2,862.08. The 
plaintiff concedes that he received $2,100 of said sum. The defend- 
ant pleaded that the amount agreed upon was not due the plaintiff, 
but that the same was so agreed upon by mistake, and that after- 
wards a dispute arose as to said settlement, and that the plaintiff, 
by way of compromise, agreed to accept $2,100 in full of the amount 
due him, and the same was paid by the defendant. The court 
instructed the jury, in substance, that if there was a dispute or con- 
troversy as to the sum due, and the plaintiff accepted $2,100 in full 
payment of his entire claim, then he was bound by such settlement 
and could not recover ; but, if there was no dispute or controversy, 
then the plaintiff was entitled to recover. No complaint is made of 
this instruction. The law of the case must therefore be regarded as 
settled, and the only question to be determined is whether the evi- 
dence supports the verdict. 

Counsel for the appellant insist that the uncontradicted evidence 
shows there was a dispute and controversy, and counsel for the 
appellee insist that there was no material controversy, and as to 
whether there was or not, the evidence was conflicting. Under the 
contract, the plaintiff was entitled to recover two dollars for every 
certificate of membership. When the number of certificates issued 
was ascertained, the amount due the plaintiff could be readily known 
by a mathematical calculation. We have read the evidence intro- 
duced by the defendant with care, and find there is no evidence 
which tends to show that there was any mistake or controversy as to 
the number of certificates issued. 

There is evidence tending to show that the amount agreed upon 
as being due in August, 1881, was based upon applications for mem- 
bership upon which no policies had been issued. But this evidence 
is expressly contradicted by the evidence introduced by the plaintiff. 
There is evidence tending to show that there was a dispute and con- 
troversy as to the amount the defendant ought to pay. The plaintiff, 
however, testifies that there was no dispute or controversy as to the 
number of certificates of membership which were issued and that 
the policy register of the defendant shows how many certificates 
were issued. And this is the only question about which any mate- 
rial controversy could have arisen; for there is no evidence tending 
to show that the defendant was indebted to the plaintiff, or that he 
was not, for any reason, entitled to receive two dollars for every 
certificate issued as shown by the policy register. We are therefore 
of the opinion there was a conflict in the evidence as to there being 
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a controversy, and that we cannot disturb the verdict. We are 
strongly impressed that the controversy was more in the nature of 
an objection ; that the contract was one which operated harshly on 
the defendant; and that the plaintiff ought not to insist on the pay- 
ment of the whole amount due under it, which we do not think, 
under the evidence, was ever seriously disputed by any one, unless it 
was so disputed under the belief the plaintiff was claiming the con- 
tract price for some applications. 


Affirmed. 
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COURT OF APPEALS OF KENTUCKY. 
Appeal from Hickman Circuit Court, 


JONES, ETC., 
US» 


LIFE ASSOCIATION OF AMERICA.* | 


A policy of insurance provided that it should be void for failure of insured 
to pay the stipulated premiums annually. 


Held, the company having become insolvent, insured was excused from paying 
subsequent premiums. 


Epwarp W. Hines, Wurre & Taytor, for Appellants. 
J. M. Braet, for Appellee. 


Pryor, J. 

This was an action instituted by the widow and children of Wood 
M. Jones on an insurance policy issued by the Life Association of 
America on the life of Jones for $5,000. The consideration was the 
annual payment by the insured of $145 and interest, the premiums 
to be paid on the 4th of March in every year during the life of the 
insured. The payments to be made at its office in the city of St. 
Louis, the policy providing that if failure shall be made in the pay- 
ment of any sum as stipulated in the policy, then and in such case 
the policy to be null and void, ete. 

A demurrer was filed to the petition and sustained on the ground 
that the policy had been forfeited by reason of the non-payment of 
the seventh premium falling due on the 4th of March, 1877. It is 

* Opinion filed, May 12, 1885. From Kentucky Law Reporter, Saticas . 
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alleged in the petition that six annual premiums had been paid, and 
when the seventh premium became due the insured was able, ready, 
and willing to pay his money, but ascertained (alleging the fact to 
be true) that the insurance company had failed and ceased to do 
business, and announced their purpose of making an assignment of 
its effects. That before the eighth premium became payable, and 
shortly after the death of the insured, in an action pending against 
the company in the State of Missouri by the superintendent of the 
State insurance department, an order was made by which the latter 
took charge of all the assets of the company. Did the fact that the 
insurance company became insolvent and ceased to do business ex- 
cuse the msured from paying the seventh premium? is the only 
question to be determined in this case. 

The demurrer is an admission of the truth of the facts alleged, 
and therefore we see no reason why the appellees should not have 
been required to answer. 

In the first place it is alleged that the company had ceased to do 
business, and if so there was no place at which the premium could 
have been paid, and with the further allegation of insolvency it would 
have been unreasonable to have compelled the insured to pay his 
money year after year to an insolvent company that is admitted by 
the pleadings to have been unable to comply with its contract. If 
the money had been paid it might have enlarged the assets so as to 
increase the dividend in a final distribution between those entitled, 
without resulting in any benefit whatever to the insured. If insolv- 
ent the amount of the seventh premium might and probably would 
have exceeded the amount of the dividend to which the insured 
would have been entitled under a distribution made by the assignee, 
and for this reason if no other it would be unjust to require the in- 
sured to part with his money in consideration of an undertaking that 
could never be complied with on the part of the party receiving it. 

The obligation to comply with the contract of insurance was mu- 
tual, the one as much liable as the other, aud the insolvency of the 
company was a sufficient excuse for withholding the payment by the 
insured. In the case of the People vs. Empire Mutual Life Insur- 
ance Company, 92 New York, 105, it issaid: “The implied contract 
of an insurance company with its policy-holders is that it will con- 
tinue to do its business, keep on hand the funds required by law 
for the security of its patrons, and remain in a condition so long as 
its contracts continue to perform its obligations, and when it fails to 
do this it has broken its engagements.” 
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Here the company or the party representing it is claiming a for- 
feiture by reason of the non-payment of the premium, and at the 
same time admitting that if the money had been paid it could not 
have complied with its contract. 

Such a defense will not be permitted in a court of equity, and the 
court below should have overruled the demurrer requiring the de- 
fense to make an issue, and upon a failure to do so a judgment 
should have been rendered for the plaintiffs. The extent of the re- 
covery is a question not presented by the record. 


Judgment reversed and remanded for proceedings consistent with 
this opinion. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


STONER 
US 


LINE, Apwinisrravor ef Mary Stancier.* 


A son-inslaw, Uf not a creditor, nor Iegally Hable for her support, has no imsut- 
able interest in the life of his mother-in-law, 


Per CirtaAm 


The court correctly held that the son-in-law, in whose favor the 
policy was taken, had no insurable interest in the life of his mother: 
in-law. He was not a creditor of hers, nor in any manier legally 
liable for her support or maintenance. Neither could inherit from 
the other, There was no consanguinity between them. The mere 
fact that he married her daughter gave him no such pecuniary iater- 
est in the preservation of her life, as te permit him to effeet a valid 
insurance thereon fer his benefit. As te bim it wae purely a gam» 
bling contract. 


Judgment affirmed. 





* Decision rendered, May, 1885, 





State vs. Hopkins. 


SUPREME COURT VERMONT. 


Ocroser Term, 1883. 


STATE 


US. ) 
ENOS D. HOPKIN g.*) 


The statute, No. 1, s. 17, acts of 1874 (R. L. s. 3,616), providing, that, if an in- 
surance agent appropriates to his own use any money received by him as 
such agent, and does not pay over the same, etc., he shall be guilty of 
larceny, is constitutional. 

The respondent and one B. were insurance agents and partners. The indict- 
ment made no mention ¢f the firm, but was found against the respondent 
alone in relation to business done in the name of the firm. Held, That a 
copy of the commission, the original having been lost, appointing the re- 
spondent and his partner agents, was admissible to prove the agency 
charged. 


In order to render an entry made by a deceased person admissible, it must be 
proved, that it was in his handwriting, that it was a part of his duty to 
make it and in the regular course of business, and that he was dead. 

One P. was a sub-agent of the insurance firm or company to which the re- 
spondent belonged. A copy of P.’s account, showing the transactions be- 
tween him and the firm, without proving the loss of the original book, was 
not admissible for any purpose; and the error can be taken advantage of 
by merely objecting to its admission, without stating a reason. 

An assistant cashier caunot testify to entries made in the bank books prior to 
his employment, where it did not appear at what time they were made, or 
who made them, or in whose handwriting, or that he had any personal 
knowledge of them. 


The respondent as an insurance agent was charged with the larceny of money 
from a foreign insurance company; //eld, That it was not necessary for the 
prosecution to prove that the company was legally doing business in this 
State. 


The neglect or refusal to pay over the money within thirty days after notice 
constitutes a crime. The sheriff, having the respondent in custody, duly 


* From advance sheets of Vermont Reporter. 
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authorized by an agent of the company, could give the requisite notice ; no 
particular sum need be named ; nor the authority to give the notice be 
stated. 

There was but one offense, although several premiums were collected. 


It was not important to inquire whether the respondent’s partner had appro- 
priated any of the insurance money to his own use. 


The court charged correctly as to the respondent’s commingling the money 
with his own. 


The respondent may be guilty under this statute although he may not have 
had a fraudulent and felonious intent to steal or embezzle. 


It is the duty of the court to charge fully upon all the points of law. All 
rights can be saved without any requests. Requests may be of great aid 
to the court, if precise and certain; but when improperly drawn, they 
should not be considered. 


It was in the discretion of the court to allow the prosecution to examine a 
witness after the respondent had been directed to put in his defense ; and 
especially so, as the respondent had no testimony to offer, and notice was 
given when the State rested that it was expected to use the witness. 


The better rule is to prohibit it entirely ; but it is a matter wholly in the dis- 
cretion of the trial court. 


Indictment based upon No. 1, s. 17 of the acts of 1874, charging 
the respondent as an insurance agent with larceny of money from the 
Fire Association of Philadelphia, a fire insurance company, having 
its home office in Philadelphia, Penn. Trial by jury, December 
Term, 1881, Caledonia County, Ross, J. presiding. Verdict guilty. 

As to the 2d question discussed by the court: The State to prove 
the appointment of the respondent as agent of the Fire Association as 
alleged in the indictment, offered N. P. Bowman, the respondent’s 
former purtner, as a witness, who testified that Bowman & Hopkins 
were commissioned by the Fire Association, but that the commission 
was lost and could not be found; and thereupon the State produced 
a commission from the Fire Association to P. D. Blodgett & Co., and 
the witness testified, that that was like the one given Buwman & 
Hopkins, except that the name Bowman & Hopkins was inserted 
in the place of P. D. Blodgeit & Co., and that the date was about 
October Ist, 1875. 

Whereupon the State offered said commission of P. D. Blodgett & 
Co., as explained by said Bowman, as a copy of the commission 
issued to Bowman & Hopkins by the Fire Assaciation, to the admis- 
sion of which copy the respondent objected, for the reason that said 
copy showed a commission to Bowman & Hopkins, and not to the 
respondent Enos D. Hopkins, and therefore did not support the in- 
dictment, but was a variance from the agency of the respondent as 
therein alleged. 

As to the 5th question: It became necessary to prove the sum due 
to Bowman & Hopkins on their deposit in the bank on and after 
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September 1, 1876; and A. B. Noyes, assistant cashier, was called 
for that purpose, and allowed to testify, out of the regular order o 
procedure. When he first came into the court room, he had not 
examined the bank books, and was sent back to examine them. The 
counsel for the prosecution at this point gave notice that the State 
rested with the exception of using said Noyes as a witness. There- 
upon the court directed the respondent to proceed with his defense, 
assuring his counsel that ample time should be given to meet the re- 
served evidence. Noyes returned with the bank books, and was per- 
mitted to testify against the respondent’s objection. 

As to the notice, or 8th question: It appeared that the only notice 
to the respondent to pay over the money was given by W. H. Pres- 
ton, the sheriff, who held the respondent in custody at the time; that 
after September 1, 1876, one Pope, of Boston, was the general agent 
for the insurance company in New England; that he appointed all 
the local agents, and their business was transacted solely with him, 
but prior to September 1, 1876, with the home office; that the pre- 
miums accruing from such business were the property of said Pope, 
and he was responsible for the same tothe insurance company. Said 
Preston testified that he demanded $288.81, the sum appearing on 
the paper handed him by Pope, or by Mr. Ide, the State’s attorney, 
showing the balance due the insurance company; that he thought 
Pope requested him to make the demand upon Hopkins, as he un- 
derstood it, for the purpose of laying the foundation for a criminal 
prosecution; that he was authorized to accept nothing less than the 
$288.81; that the respondent was not well at the time, and was in 
jail, and remained there for several months. 

The indictment alleged that the insurance company was legally 
doing business in this State. 

The first count averred that the respondent appropriated the 
money on the 25th day of March, 1877; the second, on the first day 
of July, 1876; and the third, on the first day of October, 1876. 

It appeared that October 1, 1875, the respondent and one N. P. 
Bowman formed a copartnership under the firm name of Bowman & 
Hopkins, for doing insurance business; that in carrying on the‘r 
said business they represented twenty-one fire insurance companies, 
and among the number so represented was the Fire Association of 
Philadelphia; that they continued to do insurance business as a firm 
until October 1, 1876, but on account of sickness the respondent 
left the office on the 6th day of September, 1876, and did not after- 
wards return to take part in the business transactions of the firm. 
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The respondent’s counsel submitted forty-five requests to the 
court to charge; but, in view of the decision of the supreme court, it 
is not necessary to state them. The other facts are sufficiently stated 
in the opinion. 


L. H. THOMPSON and Exisua May, for Respondent. 


There was error in admitting the copy of the commission. Com- 
monwealth vs. Wellington, 7 Allen, 299; 1 Green. Ev. (12thed.), 
s. 65; Commonwealth vs. Wade, 17 Pick., 395; Common- 
wealth vs. Trimmer, 1 Mass., 476; Bish. Stat. Cr. (lst ed.), 
s. 910; Commonwealth vs. Pierce, 130 Mass., 31; Moore vs. State, 65 
Ind., 215; State vs. Owen, 73 Mo., 441; Williams vs. People, 110 IIL, 
385. There was error in admitting the memorandum, “no check,” 
1 Phil. Ev. (C. & H.’s and Edward’s notes), pp. 348, 356; Doe vs. 
Turford, 23 E. C. L., 390; Champneys vs. Peck, 2 E. C. L., 157; Reg. 
vs. Worth, 45 E. C. L., 136. In State vs. Phair, the entries were 
made in the regular course of business. See opinions of Blackburn, 
Mellor and Lush, JJ., in Smith vs. Blakely, 2 L. R. Q. B., 326; 2 
Best Ev., s. 501; Hadley vs. Howe, 46 Vt., 142; Miiler vs. Wood, 44 
Vt. 378; Davis vs. Lloyd, 1 Car. & Kir., 275; Kent vs. Garvin, 1 
Gray, 150; Hibbard vs. Mills, 46 Vt., 243. There was error in ad- 
mitting the copy of Parker’s account: Durkee vs. R. R. Co., 29 Vt., 
140; Tucker vs. Bradley, 33 Vt., 328; Bartlett vs. Cabot, 54 Vt., 242; 
Reg. vs. Langton, 15 Eng. Rep., 369; 1 Green. Ev., s. 436: The 
State should have proved, as it alleged, that the insurance company 
was legally doing business in this State: Commonwealth vs. Mar- 
tin, 130 Mass., 467; Reg. vs. Hunt, 8 C. & P., 642; 2 Russ. Cr. (8th 
Am. Ed.), 177, 688; 2 Bish. Cr. L. (5th ed.), s. 339; Thorn vs. Ins. 
Co., 80 Penn. St., 15; Spaulding vs. Preston, 21 Vt., 10; Paul vs. 
Virginia, 18 Wall. 138. A legal notice was not given to pay over 
the money. Pope was not authorized, much less to delegate his 
authority, to give notice: Story Ag., ss. 246, 247; Fisher vs. Cuthell, 
5 East, 497; Audley vs. Pollard, Cro. Eliz., 561; Mann vs. Walters, 
10 Barn. & Cr., 631; Lyster vs. Goldwin, 42 E. CC. L., 611; 
Stanton vs. Blossom, 14 Mass., 117; Whur. Ag., s. 348; 2 Kent Com. 
(11th ed.), 633. The respondent should have been informed of Pres- 
ton’s authority. Phillips vs. Bridge, 7 Eng. Rep., 148; 3 Phil. Ev. 
592; Bradstreet vs. Clark, 21 Pick, 289; Nichols vs. Boston, 98 Mass. 
43; Connor vs. Bradley, 1 How., 217; Rex vs. Jones, 7 C. & P., 833. 
Notice should have been given both Bowman and Hopkins. Ilsey vs. 

issex County, 7 Gray, 465; 2 Kent Com., 633; Martine vs. Ins. Co., 
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53 N. Y., 339; Low vs. Perkins, 10 Vt., 532. The charge as to com- 
mingling the money was erroneous, in that it did not explain to the 
jury that consent could be implied from the course of business. 
State vs. Kent, 22 Minn., 41; 2 Russ. Cr., 182; Commonwealth vs. 
Stearns, 2 Met., 343; Commonwealth vs. Libby, 11 Met., 64; Rex ve. 
Hodgson, 3 C. & P., 622; 1 Bish. Cr. L., ss. 298, 303; 2 ib., ss. 371, 
372; Yates vs. The People, 32 N. Y.. 509. It was error to charge 
that it was the neglect to pay over the general balance for thirty 
days after notice. Commonwealth vs. Shepard, 1 Allen, 586. Also 
error tu charge that the question of intent was not involved. Crime 
proceeds only from a criminal mind. 1 Bish. Cr. L., ss. 205, 207, 
286, 290, 303; 2 ib., ss. 371, 372; Reg. vs. Allday, 8C. & P., 136; 
Smith vs. Kinne, 19 Vt., 568; Rex vs. Gill, 1 Str., 191; Reg. vs. Reed, 
41 EF. C. L., 170; Robinson vs. State, 53 Md., 151; Bish. Stat. Cr., ss. 
123, 131, 139, 239, 360, 414, 425; State vs. Gregory, 10 Reporter, 
522; State vs. Ellis, 74 Mo., 385; Jenkins vs. State, 53 Ga., 33; Far- 
rel vs. State, 32 Ohio St., 456; Faulks vs. The People, 39 Mich., 200; 
Myers vs. State, 1 Conn., 502; Commonwealth vs. Power, 7 Met., 596; 
Commonwealth vs. Filburn, 119 Mass., 297; State vs. Gilbert, 16 
Reporter, 340. The State charges a felony; it should have proved 
a felcnious intent. 1 Bish. Cr. Proc., ss. 279, 291; 2 ib., ss. 288, 694; 
State vs. Wheeler, 3 Vt., 347; Commonwealth vs. Adams, 127 Mass. 
17. There was such a variance between the agency and appropriation 
charged and those proved, that the court should have directed a 
verdict of acquittal. Commonwealth vs. Merrifield, 4 Met., 468; 2 
Bish. Cr. L., s. 357; Fullerton vs. Seymour, 5 Vt., 249. The court 
shouid have compelled the State to choose upon which of the three 
counts it claimed a conviction. State vs. Smith, 22 Vt., 76; 1 Bish. 
Cr. Proc. s. 211. The respondents should have been allowed to read 
authorities to the jury. State vs. Croteau, 23 Vt., 14; State vs. Mc- 
Donnell, 32 Vt., 491; 10 Met., 285; 7 Gray, 51; 9 C. & P., 362; 65 
Ga., 308; ib., 759. The statute is unconstitutional. Ex Parte 
Westfield, 55 Cal., 550. 


t 
Harry Biopeert, Betpen & Ive and Srarrorp, for the Siale. 


The copy of the commission was properly admitted. State vs 
Brown, 49 Vt., 440. Also the memorandum, “no check,” made by 
the president of the company. State vs. Phair, 48 Vt., 378; 1 Smith 
Lead. Cas., 139, n.; 1 Phil. Ev. (5th ed.), 348. Also the copy of 
Parker’s account. Weeks vs. Barron, 38 Vt., 420. The court has 
already affirmed the constitutionality of the act in this case. It was 
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ot necessary to prove a criminal intent. Shaw, Ch. J., Common- 
wealth vs. Marsh, 7 Met., 472; Commonwealth vs. Ellwell, 2 Met: 
190. 

Clearly analogous to the act under consideration are the Massa- 
chusetts statutes prohibiting the sale of intoxicating liquors. Under 
them it has been uniformly held that the ignorance of the seller as 
to the intoxicating quality of the liquor he was selling is no defense. 
Commonwealth vs. Boynton, 2 Allen, 160; Commonwealth vs. Good- 
man, 97 Mass., 117; Commonwealth vs. Hallet, 103 Mass., 452. The 
question of intent has been held immaterial in cases under the stat- 
ute against the sale of adulterated milk. Commonwealth vs. Farrer, 
9 Allen, 489; see Commonwealth vs. Emmons, 98 Mass., 6; Com- 
monwealth vs. Hudson, 97 Mass., 565; State vs. Welch, 21 Mich., 22; 
3 Green. Ev., s. 21. 

It is wholly in the discretion of the trial court to determine whether 
the respondent's counsel may read authorities to the jury. State vs. 
McDonnell, 32 Vt., 532; Commonwealth vs. Porter, 10 Met., 284; 
Commonwealth vs. Austin, 7 Gray, 51; State vs. Hoyt, 46 Conn., 
330; Curtis vs. State, 36 Ark., 884; People vs. Anderson, 44 Cal., 
70; Whar. Cr. L., s. 3,011; State vs. Klinger, 46 Mo., 224; State vs. 
Smallwood, 78 N. C., 560; Franklin vs. State, 12 Md., 236. It was in 
the discretion of the court to allow Noyes to testify when he did. 
State vs Magoon, 50 Vt., 333; State vs. Bridgman, 49 Vt., 202. If 
the respondent objected to the means or mode of proving what 
Noyes testified to, he should have so stated, and the attention of the 
court called to it, otherwise the objection is waived. Motley vs. 
Mead, 43 Vt., 633; Weeks vs. Barron, 38 Vt., 420; Matthews vs. Le- 
compte, 24 Mo., 545; Leet vs. Wilson, 24 Cal., 398. But we insist 
that the bank books themselves are the proper evidence of the 
amount of the deposit, after having been identified as the regular 
depositor’s books. McKavlin vs. Breslin, 8 Gray, 177; Cavendish vs. 
Troy, 41 Vt., 99; Mortimor vs. McCullom, 6 M. & W., 58; Hinkle vs. 
Smith, 21 Ill, 238. «The presumption is, that the company was 
legally doing business in this State. Timson vs. Moulton, 3 Cush., 
269; Wilson vs. Melvin, 13 Gray, 73; Trott vs. Irish, 1 Allen, 482. 
But if the company failed to do its duty, that would be no excuse for 
the respondent in violating his. Baldwin Bros. vs. Potter, 46 Vt., 
402. 

Tarr, J. 

I. Jt is claimed that the statute under which the respondent 
stands indicted is unconstitutional. Its constitutionality was 
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affirmed by this court in a cause entered at the October term, 1878, 
in Caledonia County, against this same respondent. 


II. The respondent and one Bowman, as partners under the 
name of Bowman & Hopkins, were agents of the Fire Association, 
an insurance company organized under the laws of Pennsylvania. 
The indictment makes no mention of the firm, but was found against 
the respondent alone, in relation to business done in the name of the 
firm. There was no reason why he could not have been separately 
indicted. He could in the business of the firm commit the offense 
charged without any reference to his partner. The fact that Bow- 
man & Hopkins were agents, made the respondent none the less an 
agent. The commission of Bowman & Hopkins having been lost, it 
was not error to admit what was shown to have been a copy of it. 


Ill. The State claimed that the premiums on the business of 
Rowman & Hopkins for certain months in the year 1876 had not 
been paid. The monthly accounts current for such months were in 
evidence; and on each of said accounts the memorandum, “ No 
check,” had been written, indicating, as was claimed, that no funds 
accompanied the accounts. This memorandum was admitted in 
evidence, the respondent excepting. The State claimed that the 
memorandum was made by the president of the company, Mr. 
Butler, then deceased. To justify the court in the admission of 
such evidence it should have been shown that the entry was in the 
handwriting of Mr. Butler; that he was under an obligation, or that 
it was a part of his duty, te make the entry, in the regular course of 
business, and that he was dead. This latter fact was the cnly 
one shown; and the admission of the memorandum was error. 
State vs. Phair, 48 Vt., 366. 


IV. A. C. Parker acted as sub-agent of Bowman & Hopkins, and 
to prove when and how the payment of the premiums on the Green 
policy was made, the court admitted in evidence a copy of Parker's 
account. His original book was not produced, nor its loss or 
destruction shown. We think this was error. The copy of the 
account might have been used by the witness to refresh his memory; 
but so long as the original book was in existence it was error to 
admit the copy as substantive testimony. Tucker vs. Bradley, 33 
Vt., 324. It being a mere copy, it was not admissible for any pur- 
pose. We are not inclined in so holding to put the case upon the 
ground claimed by the respondent’s counsel, that, not being 
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required to state the ground of his objection, he was not bound to 
specify it to have his exception avail him, as intimated in Bartlett vs. 
Cabot, 54 Vt., 242. In the case at bar the copy was not, substan- 
tively, evidence, and could not be, for any purpose, until the loss of 
the original account was shown; and it could not be made so by the 
failure of the respondent to object to it as a copy. 


V. The testimony of A. B. Noyes was not admissible. He testi- 
fied as to entries made in the books produced as books of the bank; 
he was not employed in the bank when the entries were made; it 
did not appear by whom they were made, when they were made, in 
whose handwriting they were, or that Noyes had any personal 
knowledge of them. Such entries, not verified, cannot be testified 
to by one who has no personal knowledge of them. 


VI. Was the prosecution bound to prove that the Fire Associa- 
tion was legally doing business in the State of Vermont? We think 
the decisions in this State in analagous cases warrant us in holding 
the negative. In Baldwin vs. Potter, 46 Vt., 402, it was held that 
an agent was bound to account to his principal for money obtained 
by him as such agent on illegal and void contracts. The same 
principal was affirmed in Thayer vs. Partridge, 47 Vt., 423. No one 
should be protected by the law in committing larceny of the prop- 
erty of another, in whatsoever manner the property was acquired. 
Whether the association was legally doing business in this State 
or not was immaterial. It was not necessary either to allege or 
prove it. 


VII. A question is made upon the notice given the respondent 
to pay the company the premiums collected and retained by him. 
The statute makes the refusal or neglect to pay over money to the 
party entitled to it, criminal only after thirty days from the time of 
notice to make such payment. It was not necessary to have ren- 
dered the notice a valid one that the exact, or indeed any sum 
should have been demanded, or that the party giving the notice 
should have had authority to have received the money or that the 
respondent should have been in good health, or at liberty, or that it 
was given in order to found a criminal prosecution upon it, or that 
Preston should have disclosed the particulars of his authority to 
give the notice. All that the statute required was that the agent 
should have had notice to pay the money. In this case there was 
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evidence tending to show notice, and that Preston had authority to 
give it; and we think the charge of the court on the subject correct. 


VIII. Many other questions are made in respect to the charge. 
We think the court below committed no error in telling the jury 
that it was not important to inquire whether Bowman had appro- 
priated any premiums to his use; Hopkivs was the one on trial, 
and it was immaterial what Bowman had done. The question 
was, had the respondent collected premiums and neglected and 
refused to pay them over after notice? It was an appropriation 
to the use of the respondent when he applied them to the use of 
the firm. The fact that the agent was entitled to retain 15 
per cent of the premiums gave him no right to the other 85 
per cent. We perceive no error in the charge in respect to the 
commingling the respondent’s money with that of the company 
represented by him. and the consent of the company to the use of 
the premiums by the firm of Bowman & Hopkins. The jury were 
told that if the company consented to it, then 1t amounted to a 
loan. We think there was but one offense committed by the 
respondent, not as many as there had been single premiums col- 
lected. Although there had been more than one collected, they 
were all in his hands at the time notice was given; but one notice 
was given, and the offense was created when he neglected for thirty 
days to pay the balance due the company. 


IX. The remaining question in respect to the charge is the one 
relating to the intent of the respondent in doing the alleged act. 
Was it necessary that he should have acted fraudulently and felon- 
iously, that he should have had the intent to steal, that he should 
have “had a heart void of social duty and been fatally bent on mis- 
chief?” We think not. “Nothing in law is more incontestable 
than that, with respect to statutory offenses, the maxim that crime 
proceeds only from a criminal mind does not universally apply.” 
Halstead vs. State, 12 Vr. (N. J.), 552. Where an act is made 
indictable, a criminal intent need not be shown, unless from the 
language or effect of the statute, a purpose to require the existence 
of such an intent can be seen. Where the law forbids the doing of 
an act, the intent to do the act is the criminal intent which imparts 
to it the character of an offense. Convictions of manslaughter are 
frequent where the only fault in the offenders is that of negligence. 
For numerous cases where the same doctrine has been held, see 
People vs. Roby, 17 Reporter, 626 (Sup. Ct. Mich.). 
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We have noticed all the questions in respect to the charge made 
by the brief for the respondent. We have not examined in detail 
he multitudinous requests made in his behalf. It is difficult to de- 
termine whether they were all complied with or not. All the rights 
of a respondent can be saved without any requests for instructions. 
It is the duty of the court to charge fully upon all the points of law 
in the case; and exceptions can be taken to the charge as given, or 
the neglect to charge, upon any question. But requests when prop- 
erly drawn are useful as showing to the court the claims made, the 
questions which it is desired should be submitted ; and at times are 
of great aid to the court. “When instructions are asked they 
should be precise and certain to a particular intent, that the point 
intended to be raised may be distinctly seen by the court, and that 
error, if one be made, may be distinctly assigned.” United States 
vs. Bank of the Metropolis, 15 Pet., 406. “The true object of sub- 
mitting a point to the court is to obtain a clear and reliable instruc- 
tion to aid the jury in the formation of an intelligent verdict. The 
court should decline to receive a point when it is so obscurely 
worded as to confuse rather than enlighten the jury.” McKinney vs. 
Snyder, 78 Penn. St., 497. “A few plain propositions, embracing 
the law upon the facts of the case, are greatly to be preferred, in 
every case, to a long string of instructions, running into each other, 
and involving intricacies, requiring as much elucidation as the facts 
of the case themselves.” State vs. Mix, 15 Mo., 153. Forty-five in- 
structions in this case could not have been required on the part of 
the defendant for the purpose of having his case presented in a 
proper manner, and enlightening the jury upon the law; and if the 
requests had been fully complied with, in the order in which they 
were made, they were: calculated rather to mislead and confuse 
them. Where requests made are of such a character that the court 
is not bound to receive them, exceptions taken to a refusal to charge 
as requested, should not be considered ; the rights of the respond- 
ent can be saved by exceptions taken te the charge as given, point- 
ing out specifically the matter excepted to. 

It was not error for the court to permit the witness Noyes to be 
examined after the respondent had been directed to put in his de- 
fense. The respondent had no testimony ; and it is difficult to see 
how the order in which the State’s evidence was given affected him 
injuriously. The order of the trial as to the examination of a wit- 
ness out of time, is always in the discretion of the court, the ad- 
verse party having an opportnnity of meeting the evidence thus 
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given. This point was so held in State vs. Magoon, 50 Vt., 333, and 
State vs. Potter, 52 Vt., 33. Under the indictment there was no oc- 
casion for the State to elect as to any one offense charged. As we 
have before said there was, under the evidence as given, but one of- 
fense, and that arose when the thirty days elapsed after the notice 
given him to pay over the balance in his hands. There was no evi- 
dence tending to show several distinct and independent felonies, 
and therefore no occasion to apply the rule contended for. 

The question is made as to the respondent having received for the 
company a substitute for money and not money itself; and it is 
claimed that evidence of a receipt of checks does not support the 
allegation in the indictment of a receipt of money. If the respond- 
ent received in payment of a premium, a bank check, and collected 
the check, this would constitute a receipt of money, and would sup- 
port the indictment in that respect. The jury, we think, were not 
misled in this matter; they were told to inquire whether the re- 
spondent received money ; witnesses testified they had paid him 
money, and the court repeated the question, ‘‘Do you find that he 
did receive the money? that it came into his custody? and did he 
receive it assuch agent?” A jury would have been dull indeed, 
who could under such a charge have been misled, and have con- 
victed a respondent for receiving a substitute for money, instead of 
money. 

The court “ruled that counsel had not the right in a criminal case 
to read such authorities as he chose to the jury, nor to read author- 
ities generally.” We think this is a correct proposition. It is a 
matter wholly in the discretion of the court. We see no good object 
in so doing in any case. The better rule is to prohibit it entirely; it 
can only tend to confuse the jury in their ideas of the law. It does 
not follow that because the jury are judges of the law, that counsel 
can read what they please to them. This rule that the jurors are 
judges of the law does not affect the course or order of procedure of 
the trial in the least ; it is the result of the power of the jury rather 
than of any abstract inherent right, and the trial should be con- 
ducted in the usual ccurse of proceedings. The reading of law from 
the books, even by the court, whose duty it 1s to instruct the jury as 
to the law, was criticised in State vs. McDonnell, 32 Vt., 491, where 
the court say: “One might almost as well, for any purpose of actual 
enlightenment, give the jury a general treatise upon criminal law, 
and tel] them the whole law applicable to the case would be found 
under the title homicide, or manslaughter and murder.” My own 
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impression is, that counsel are not at liberty to insist to the jury 
that the law is different from that given by the court. As well 
might they argue to them the questions of the admission or rejec- 
tion of evidence and many other legal ones arising upon the trial; 
and this view is not at all inconsistent with the fact, that, by the 
power of the jury to render a general verdict, they virtually become 
judges of the law. 

The remaining question arises upon the motion to set aside the 
verdict for the reason that the officer having the jury in custody, 
was present with them during their deliberations. The oath admin- 
istered to an officer in charge of the jury in a criminal case contains 
the provision that he will suffer no person to speak to them or speak 
to them himself concerning the cause on trial or any matter thereto 
relating. It does not appear in this cause that any conversation was 
had by the officer with any one of the jurors ; and we do not see 
how the respondent could have been prejudiced by his mere pres- 
ence in the performance of his duties in keeping the jurors together. 
What the effect of his conversing with them in relation to the case 
on trial would be, we are not,called upon to decide. 

For the errors indicated, the exceptions are sustained, judgment 
reversed, verdict set aside, and cause remanded for trial. 
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SUPREME COURT OF OHIO. 
Error to the District Court of Franklin County. 


FALKENBACH 
vs. 


PATTERSON, Recerver. 


vs. 


_ r 
SELTZER 
J 


PATTERSON, Recetver.* 


Where a deposit of $100,000 in securities is made by the company with the 
superintendent of insurance, as required by §§ 8-16, of O. L., vol. 69, p. 
152 (R. S., §§ 3,593-3,595), such seeurities are held by him as security for 
policy-holders only, and not for the security of the general ereditors of the 
company. 

Such a deposit does not change the character of sucht securities; and, subject 
to the rights of such policy-holders, such securities are also subject to the 
rights of the makers of the same. 


When such a company has become insolvent, and is dissolved, and a receiver 
is winding up the affairs of the company, ifa part or all of such deposited 
securities be needed to pay such policy-holders, there should be collected 
the amount needed, if the securities are sufficient, to pay such claims; if 
the securities are not sufficient, the proceeds should be duly applied upon 
the claims of such policy-holders. 

After the claims of policy-holders are satisfied, the remaining securities are 
liable only to the rights of the company in such securities ; and, as against 
the makers, the company had no rights in accommodation notes and mort- 
gages given to such company for the purpose only of such deposit. 


These casse are alike in legal principles. 
In March of the year 1877, William M. Patterson, as receiver of the 


Decision renuered, June 16, 1885. To appear in 43 0. S. BR. 
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Ohio Life Insurance Company, commenced his actions in the Court 
of Common Pleas of Franklin County, one against Joseph Falken- 
bach and William D. Hill, superintendent of life insurance for the 
State of Ohio, and others, the object and purposes of which was the 
foreclosure of a mortgage claimed to have been executed by Joseph 
Falkenbach to the company, to secure the payment of the note of 
Falkenbach described in the petition ; and the other against Van S. 
Seltzer, said superintendent and others, seeking the foreclosure of a 
mortgage of Seltzer, to secure the payment of his note described in 
the petition. 

The petitions aver the creation and organization of the Ohio Life 
Insurance Company, as a corporation under the laws of the State of 
Ohio, to do a business of life insurance about January, 1874, that such 
company or corporation ceased such business in January, 1875, for the 
reason of its insolvency and inability to conduct the same. That 
about May 25, 1876, proceedings were instituted by the directors of 
such corporation in the Court of Common Pleas of Cuyahoga County 
to dissolve the corporation and settle up its liabilities, which resulted 
in the appointment of Patterson, receiver of the assets of said com- 
pany, with authority to collect the same, and to apply their proceeds 
to the payment of the liability of the company. 

That said corporation, at the time of said dissolution, was not 
possessed of any assets at its place of business, or elsewhere, except 
such as are hereinafter stated. That in pursuance of the laws under 
which said company was organized, and before it did, or was author- 
ized to, commence the business of life insurance, it deposited with 
the State superintendent of insurance, at Columbus, Ohio, notes 
secured by mortgages upon real estate amounting upon their face to 
$100,000. That the several notes so deposited were each payable 
five years from date, with interest at the rate of eight per eent per 
annum, payable annually. That the indebtedness of said company 
as found by said court, for losses under policies issued before its dis- 
solution and other liabilities, amounted to $40,000, or more, and that 
said company has no assets with which to pay any part thereof, ex- 
cept the securities aforesaid; and that among the notes so deposited, 
were included the note and mortgage of Joseph Falkenbach, and 
the note and mortgage of Van S. Seltzer. That said notes and mort- 
gages were assigned to W. D. Hill, superintendent of insurance, in 
trust for the benefit of said company, and its creditors, to be held for 
that purpose, and were so held by that officer for that purpose, and 
no other, under the laws of the State in that behalf. 
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The petitions further aver the amount claimed to be due from 
Falkenbach and Seltzer. Demurrers to the petitions were overruled. 

The defendants below, that is, Joseph Falkenbach in the action 
against him, and Van S. Seltzer in the action against him, by their 
amended answers deny substantially the averments of the petitions, 
except the execution of the notes and mortgages, and deny, that any 
sum whatever, was due to the plaintiff, as such receiver from Falken- 
bach and Seltzer, on said notes and mortgages, and aver that such 
pretended creation and organization of such company or corporation 
was in fraud of the laws of the State. 

The second defense of these answers set forth, that these notes and 
mortgages were wholly without consideration, as to Falkenbach and 
Seltzer, and that any pretended consideration upon which the same 
were signed and executed by them had wholly failed. 

The third defense of the answers shows, that Falkenbach and Selt- 
zer were severally induced to make said notes and mortgages by the 
false and fraudulent representations of one Charles J. Hess, pro- 
fessedly acting for and under the authority of said pretended com- 
pany. 

The replies deny all and singular the allegations of such answers. 

The judgments of the court of common pleas in the actions were 
in favor of Falkenbach and Seltzer, and Patterson, as such receiver, 
took his appeal to the district court. 

The district court in each of the cases, found generally for the 
plaintiff, and upon request of the plaintiffs in error found the facts 
and conclusions of law, separately, as follows:— 


1. That the defendants, Joseph Falkenbach and Van S. Seltzer 
made and delivered to the Ohio Life Insurance Company the notes 
and mortgages described in the petition. 


2. That they were, by the president and secretary of said insur- 
ance company, indorsed and delivered to the the superintendent of 
insurance as stated in the petition. 


3. That they were, by said superintendent, deposited with the 
State treasurer on or before January 20, 1874, and have since re- 
mained so deposited. 


6. That the several acts and proceedings required by law to be 
done and performed by the corporators prior to commencing busi- 
ness, were by said corporators so done and performed, and that said 
corporation was regularly organized in due form of law, and de- 
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posited with the superintendent of insurance, the securities required 
by law, before said superintendent issued to said corporation his cer- 
tificate of organizatiun and authority to commence business. 


7. That the amount evidenced by the notes and mortgages de- 
posited with and transferred to the State superintedent as certified 
to him was $100,000, which amount included the notes and mort- 
gages of said defendants, Joseph Falkenbach and Van S. Seltzer. 


8. That Charles J. Hess was in some way an officer or agent of 
the corporators or company, and was engaged 1n procuring subscrib- 
ers to the stock, and notes and mortgages to be deposited with the 
superintendent to complete the organization for business. 


9. That said company became insolvent; that its officers, on June 
1, 1876, applied to the Court of Common Pleas of Cuyahoga County, 
under the act April 15, 1867, for a dissolution of said company and 
the appointment of a receiver to settle up its affairs pursuant to said 
act of April 15, 1867; that the superintendent of ‘nsur.nce was a 
party to said proceedings. 


10. That in and by said court, and in said proceedings, the plaint- 
iff was appointed receiver, said superintendent not objecting thereto, 
with full authority, so far as the court could confer the same, to 
collect the assets and pay the liabilities of the company, among which 
assets was included the note and mortgage of defendant. 


11. That the plaintiff gave bond and was qualified to act as such 
receiver, and has so remained ever since. 


12. That a large number of policies were issued by said company 
while it did business, and were outstanding at the time of said dis- 
solution. 


13. That the liabilities of said company to policy-holders and gen- 
eral creditors amount to $35,000 or more, and that the proceeds of 
the notes in suit are necessary to pay the same and make good losses 
to policy-holders. 


14. That said defendant, Joseph Falkenbach, was not a subscriber 
to the capital stock of said company, but that said Falkenbach re- 
ceived $1,900 in the stock of said company, being certificate No. 26, 
for nineteen shares. 
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15. That the said defendants made and delivered their notes and 
and mortgages under the following circumstances: That said Charles 
J. Hess, who was a personal acquaintance, applied to them for the 
same; that ne stated to them that he required the amount of said ~“ 
notes te make good the $100,000 required by law to be deposited 
with superintendent of insurance before the company could do any 
business, and that when the company got into business he would in 
a short time procure other securities to be deposited in their place, 
and would then return to them the notes and mortgages so requested; 
that in pursuance of this request, and to accommodate said Hess, 
they gave the notes and mortgages in suit without any consideration 
with knowledge that they were to be transferred to the superintend- 
ent of insurance, under the law, and to obtain for the company the 
proper certificates to enable it to do business. 

Upon the facts aforesaid, the court state the following conclusions 
of law, to wit:— 


1. That the indorsement of approval by the attorney-general, on 
the charter or certificate was sufficient, but if technically insufficient, 
the defendants, as against the policy-holders, represented by the re- 
ceiver, could not question the organization. 


2. That the receiver was and is the proper person to bring and 
maintain the action, but if there were doubt about it, he and the 
superintendent, both being parties, a proper decree could be ren- 
dered without dismissing the action. 


5. That the stubs from the stock books, and the letters offered by 
plaintiff to show that the defendant was a stockholder, are not com- 
petent evidence for that purpose, and that the receipt of February 
10, 1874, signed by Jcseph Falkenbach, is competent to show that he 
received stock in said company. 


6. That defendants, having given their notes and mortgages to 
accommodate Hess and enable the company to obtain the certificate, 
that $100,000 had been deposited and such use having been made of 
them with their assent, they are estopped as between them and the 
receiver, representing the policy-holders, from setting up or main- 
taining the defenses of fraud and want of consideration. Decree is 
therefore ordered for the plaintiff. 

To the decrees Falkenbach and Seltzer severally excepted and 
took bills of exceptions, and they now ask for a reversal of the judg- 
ments of the district court. 
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Lorenzo Enautsx and Gro. K. Nasu, for Plaintiffs in Error. 

Estep, Dickey & Squire, for Defendant in Error. 

Foutert, J. 

Section 5,658, revised statutes, provides that, “such receiver shall 
be vested with all the estate, real or personal, of the corporation, 
from the time of his having filed the security hereinbefore required, 
and shall be trustee of such estate for the benefit of the creditors of 
the corporation and its stockholders; and he shall have all the power 
and authority conferred by law upon trustees to whom assignments 
are made for the benefit of creditors.” 

William M. Patterson, as receiver of the Ohio Life Insurance Com- 
pany, is in the place of the company, and has only the same rights 
that the company would have: Bell, Receiver, vs. Shibley, 33 Barb., 
(N. Y.). 610; Coope vs. Bowles, 42 Barb., 87; High Rec., § 201; 
and the liabilities of third parties are not increased or varied by his 
appointment as receiver: Lincoln vs. Fitch, 42 Me., 456. 

There pass to the receiver the property and rights of the corpora- 
tion, precisely in the same condition and subject to the same equities 
as they were held by the corporation: Receivers vs. Patterson Gas 
Light Co., 3 Zab., 283; High Ree., § 205. 

There is but little, if any, dispute as to the facts of this case. 

As shown on the face of the papers, $100,000 of notes, and mort- 
gages appearing to secure the same, were deposited with the super- 
intendent of insurance; and among the notes and mortgages were 
those of Falkenbach and Seltzer, who gave to the company their 
notes and mortgages without consideration, and to accommodate the 
company and Hess, who was the main agent of the Ohio Life Insur- 
ance Company. 

These makers gave these accommodation notes and mortgages, to 
be deposited with the superintendent of insurance, under the follow- 
ing statutes: Ohio Laws, Vol. 69, page 152, “Sec. 8. Any life insur- 
ance company organized under this chapter, or any other law of this 
State, may invest its capital in stocks, bonds and mortgages, or se- 
eurities mentioned in the preceding section, and change and invest 
the sume or any part thereof in like manner, at pleasure; but no 
company shall commence business until it has deposited with the 
superintendent of insurance, at least one hundred thousand dollars of 
the stocks, bonds and mortgages aforesaid, or one or more of them, 
duly made or assigned to said superintendent in trust for the pur- 
poses mentioned in this act.” 

‘Sec. The superintendent of insurance shall hold such securities 
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as security for policy-holders in said companies, but’ as long as any 
company so depositing shall continue solvent he shall permit such 
company to collect the interest or dividends on its securities so 
deposited, and from time to time to withdraw such securities, or 
any part thereof, on depositing with said superintendent other 
securities of the kinds heretofore named and of equal value, with 
those withdrawn.” 


“Sec. 10. Whenever the corporators shall have fully organized such 
company, and shall have deposited with the superintendent the re- 
quisite amount of capital, said superintendent shall furnish the com- 
pany with a certificate of such deposits, which, with a certified copy 
of the papers required by this chapter, when filed in the county re- 
corder’s office of the county wherein such company is located, shall 
be the authority to commence business and issue policies, and the 
same may be used in evidence for and against the company in all 
suits.” 

And when the notes and mortgage were so used as a part of such 
deposit, they must remain “as security for policy-holders in said 
company.” The statute is clear and imperative. 

And we think it is clear that, as to such policy-holders, Falkenbach 
and Seltzer are estopped to deny the existence of the corporation 
and its power to issue such policies. But what, if anything, is due 
in this case to policy-holders? There is no finding or evidence in 
the record from which we can ascertain any specific sum. The court 
finds, “that the liabilities of said company to policy-holders and gen- 
eral creditors amount to $35,000, or more;” and in the record of the 
original case the plaintiffs, on May 25, 1876, “express the hope and 
belief that in a short time every policy outstanding against the com- 
pany, and which shall not have elapsed by reason of the non-payment 
of assessments and premiums, will be canceled and taken up.” It 
may be that no policy-holder has a claim secured by these deposits. 

Before those mortgages can be foreclosed there must be shown 
some specific amount due, or that may become due, on account of 
such policy-holders, and that such amount isa claim against this 
special deposit. And when such amount is ascertained, the amount 
needed from the deposit to pay the same, should be obtained through 
the superintendent of insurance, who is the holder in trust of the 
deposited securities. 

The superintendent of insurance should act and perform his trust; 
and as he was formally made a party to the suit, he may disclose the 
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facts of such trust; and when the trust is fully performed, the re- 
mainder of the deposit, if any, should be properly disposed of. 

The receiver has no rights in that part of the deposit of $100,000 
that the company did not own; but he has a right to know what the 
company did own, and he has an interest in the rights of the com- 
pany in the deposit, though the rights of the company are subject to 
the rights of the policy-holders. 

It is suggested that such a claim must first exhaust the stockhold- 
ers’ liability before these deposits can be required to be used. 

We think that such is not the law in this State. 

In Wright vs. McCormick, 17 Ohio St., 86, this court held that the 
liability imposed upon stockholders is a security “over which the 
corporate authorities have no control,’ and that “this statutory 
liability of the stockholders, is not a primary resource or fund for the 
payment of the debts of the corporation.” 

But the general creditors are not in the same relation to these de- 
posited securities. They have an interest only in the rights of the 
corporation. The notes and mortgages of Falkenbach and Seltzer 
were not the property of the corporation. They were accommoda- 
tion notes and mortgages, made without consideration, and taken 
and used by the corporation for a specific purpose. As against the 
makers, the corporation had no right to them for any other purpose. 
The corporation could not sue and compel the makers of these notes 
to pay to the corporation the amount of the notes, neither could the 
corporation foreclose the mortgages. 

The receiver, us acting for the general creditors, has no more rights 
in them than the corporation had; and the makers of these notes and 
mortgages may defend against the claims of the general creditors, 
who have no rights in them; and these makers are not shown to 
have done any act that estops them to set up their defense in a suit 
by the receiver, as the representative of the general creditors. 

As to the other questions in the case we express no opinion. 

Whether or not Falkenbach and Seltzer are estopped to deny they 
are stockholders in the company, we express no opinion; and this 
reversal is without predjudice to either party as to that matter. 

On the facts, the court erred in the judgment and in ordering the 
mortgages to be foreclosed, and the judgment is reversed and the 
case remanded to the circuit court for further proceedings. 


Judgment reversed and case remanded. 





Fuller et al. vs. Knapp et al. 


UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


FULLER anp oruers 


Us. ? 


KNAPP anp oTuHERs. ) 


Where a demurrer to the whole bill has been overruled and leave. given to 
answer, the defendant cannot a second time avail himself of the demurrer. 

The bill alleged the issue of a policy on the ‘‘ reserve dividend plan” and also 
certain instructions to the agent explaining the plan upon the faith of 
which representations the policy was accepted. The issue of such instruc- 
tions was denied by the company. 


Held, That the company was not bound to answer interrogation regarding the 
meaning of the term ‘‘ reserve dividend.” 

Jurisdiction as to how far a company must account for the management of a 
reserve dividend fund is exercised largely as a matter. of discretion. 

A complainant cannot interrogate as to matters which he has not put in issue, 
although he may expand his interrogatories so as to cover every incident of 
the facts as alleged. If interrogatories are propounded as to facts beyond 
the scope of the inquiry to which the bill is legitimately addressed, the 
defendant may omit to answer and have their propriety tested upon excep- 
tions to his answer, as he might by a demurrer to such interrogatories. 

Parties to a contract of life insurance do not contemplate that the policy- 
holder is to be permitted to participate in the management of the company, 
or dictate the amount of the dividend it shaJl declare, or question the 
result after the discretion of its managers has been exercised in this behalf. 
The contract is that the policy-holder shall have the benetit of such divi- 
dends as are appropriated, not such as the policy-holder or the court may 
think might have been discreetly appropriated by the company. 


Watace, J. 
The complainants’ motion is, in substance, one to remove a 
demurrer from the files. The defendants demurred to the bill for 
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want of equity, and the demurrer was set down for argument, and 
was overruled. The defendants then answered, and at the same 
time demurred again to the whole bill. A defendant cannot at the 
same time answer and demur to the whole bill, though he may 
demur to part and answer to the residue. Equity rule 32. After a 
demurrer has been overruled, a defendant may insist upon the same 
matters by way of defense in his answer. This has not been 
attempted here. The defendants cannot be permitted, after a 
demurrer has been overruled which goes to the whole bill, and leave 
has been given them to answer, to avail themselves a second time of 
the demurrer. The motion is therefore granted. The complainants 
also move to compel the defendants to answer certain interrogato- 
ries annexed to the bill. This is not correct practice. If the answer 
is deemed to be insufficient, the complainant must present excep- 
tions stating the charges in the bill, the interrogatories applicable 
thereto, to which the answer is responsive, and the terms of the 
answer verbatim so tbat the court may see whether it is sufficient or 
not. Brooks vs. Byam, 1 Story, 296. 

As the question of the sufficiency of the answer has been fully dis- 
cussed by counsel, and elaborate briefs have been submitted asking 
for a consideration of the merits, it is deemed proper to indicate what 
disposition should be made of the exceptions when they are formally 
presented. The bill is for discovery and relief. It seeks an account- 
ing concerning a fund in which the complainants have an interest, 
and a discovery of facts upon which the amount of the fund and the 
complainants’ interest depends. It is founded upon a policy of in- 
surance issued by the Metropolitan Life Insurance Company, one of 
the defendants, March 2, 1874, upon the life of Austin B. Fuller to 
Harriet A. Fuller, his wife. The other defendant, Knapp, is the 
president of that company. The bill alleges that the company, by 
the terms of the policy, in consideration of certain payments made 
and to be made by Harriet A. Fuller, agreed that, should Austin B. 
Fuller die with ten years from March 2, 1874, it would pay to Harriet 
A. Fuller the sum of $10,000; and that, should he survive the said 
ten years, the company would pay the said Harriet A. Fuller the 
sum of $1,231 as a reserve endowment; and also agreed that said 
policy was issued on the “reserve dividend plan,” and that should 
the premiums be paid as stipulated for ten years from the date 
thereof, and should said Austin B. Fuller survive that period, it 
would pay the said Harriet A. Fuller her equitable proportion of 
“the reserve dividend fund ” in cash. 
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Further averments are intended to show what is meant by the 
terms “reserve dividend plan” and “reserve dividend fund” as used 
in the policy. These averments are to the effect that the company 
issued certain printed instructions to its agents, and especially to the 
agent through whom the complainants obtained the policy in suit, 
containing an explanation of the scheme of insurance, and an exposi- 
tion of the rights of the assured, and the obligations of the company 
under a policy issued on the reserve dividend plan. It is alleged 
that in these instructions the company represented that all persons 
who take policies within the same year form a class, which is treated 
by the company as a distinct body for ten years ; that the company 
guarantees to the policy-holders an equitakle share in ali the surplus 
earnings of the company which are to be divided at the end of each 
year. But the policy-holders stipulate among themselves that all 
these dividends shall be retained by the company at the average 
rate of interest obtained on all its investments, and be divided at 
the end of the ten years between the policy-holders of the class then 
living; that if any policy is forfeited for non-payment of premiums, 
the dividends which have already accrued upon it inure to the bene- 
fit of the other policy-holders of the class, and are to be retained by 
the company, invested, and divided at the end of the ten years among 
the living members of the class; and that death-claims are paid out 
of the general funds of the company, and not out of the class fund 
exclusively. It alleges that the company also represented in these 
instructions that the reserve fund under the reserve dividend plan is 
accumulated from several sources: from ordinary dividends arising 
from the general earnings of the company; from the dividends 
which lapsed to the class by the death of members before the expira- 
tion of ten years; and from the dividends forfeited to the class by 
non-payment of policies, and by retiring members. 

The bill alleges that the complainants accepted their policy upon 
the faith of these representations as to the character and incidents of 
“the reserve dividend plan,” and that these representations are in 
fact a correct statement of the plan as the term is used in the policy. 
It further alleges that many other persons became insured in the 
same class with complainants, upon the reserve dividend plan; some 
of whom died within the ten years, whereby the accumulated divi- 
dends upon their policies accrued to the general fund; some of 
whom retired, and thereby forfeited their dividend; and that the 
policies of others lapsed. That interest was earned by the company 
upon its investments, and defendants are now in possession of the 








680 Report of Decisions. [ Sept., 














whole fund accruing to the class. That the defendants have in their 
possession books and records showing all these facts, details of 
which are not known to complainants, and without a discovery of 
which complainants cannot prove the facts upon which their rights 
to relief depend. 


The bill contains appropriate allegations to show thet complain- 
ants duly paid the premium upon the policy during the ten years, 
and that Austin B. Fuller survived the ten years of its duration, and 
the complainants became entitled to the equitable proportion of the 
reserve dividend fund in cash, due to the policy-holders of the class 
of 1874. Interrogatories are propounded to the defendant calling 
for a statement of the earnings of the company during the ten years, 
and incidentally of the receipts, expenses, and losses; a statement of 
the average interest received by the company on its investments 
during the ten years; a statement of the names of policy-holders in 
the class of 1874; and how long each policy continued in force, what 
premiums were paid upon it, what dividends were earned when it 
lapsed or matured, what interest was earned by the fund, and what 
payments had been made from it. The defendants are also interro- 
gated whether the company issued to their agents, or to the agent 
through whom the complainants insured, the instructions explaining 
the reserve dividend plan as set forth in the bill; and whether the 
term “reserve dividend plan” as used in the policy is the plan 
described in the instructions; and if not as so described, defendants 
are required to state what is the correct meaning of the term. 

The answers of the defendants admit the issuing of the policy: 
described in the bill; set out the policy in full; deny that the 
comp: ny issued such instructions to its agents as are stated in the 
bill; deny that such instructions correctly describe the meaning of 
the term “reserve dividend plan” as used in the policy; allege that 
the policy alone comprises the whole contract between the parties; 
admit that many other persons became insured in same class with 
defendants, under the reserve dividend plan; admit that dividends 
were earned on some of the policies, aud that some of the persons 
so insured died, some retired, and some forfeited their dividends; 
admit that interest was earned by the company upon its invest- 
ments; and allege that the company has set apart and apportioned 
the fund among the different policies entitled to the same, and now 
holds the equitable proportion of the fund earned by the complain- 
ants’ policy, and is ready and willing to pay over the same. They 
refuse to answer the interrogatories requiring them to state what is 
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meant by the term “reserve dividend plan,” or what its meaning is 
as used in the policy; and refuse to answer any of the interrogato- 
ries which call for statements of facts, by which the amount of the 
reserve dividend fund for the class of 1874, and complainants’ pro- 
portion thereof, can be ascertained. 

The material parts of the policy, as set forth by the defendants, 
are the same as is alleged by the bill, except that it contains the 
following clauses:— 


‘*At the request of the assured this policy is issued upon the reserve divi- 
dend plan. * * * This policy shall not be entitled to any share in the divi 
dend surplus of said company other than at such time and after the manner 
and upon the conditions hereinbefore described.” 


There is nothing in the policy to explain the features of the 
reserve dividend plan, what obligations the company assumes to the 
policy-holder, or what interest accrues to the policy-holder whose 
policy is issued under such plan. 

A defendant is at liberty to decline to answer any interrogatory, 
from answering which he might have protected himself by a 
demurrer, notwithstanding he answers other parts of the bill (equity 
rule 44) ; and, although he submits to answer, he is not compella- 
ble to answer other matters than he would be compellable to dis- 
cover upon filing a plea in bar, and an answer in support of such 
plea. Equity rule 39. 

The sufficiency and the equity of the bill have been considered 
upon a former occasion, when the demurrer was overruled. It was 
then held that if the contract between the parties was such as is 
asserted by the bill, the beneficiary in the policy, at the end of the 
ten-year period, was entitled to recover a sum, the amount of which, 
if disputed, would involve the taking of a complicated account, in 
which the discovery sought by the bill would be essertial to enable 
complainants to proceed. From the nature of the transactions 
involved, it is apparent that practically all the information which is 
indispensable to enable complainants to ascertain what sum they are 
entitled to is exclusively within the knowledge of the officers of the 
company. Upon the case made, they are entitled to portion of the 
fund, the amount of which necessarily involves an inquiry as to the 
number and amount of the policies of the class of 1874, the divi- 
dends which accrued upon them, the number that have been for- 
feited or have lapsed by retirement or death, the times when they 
lapsed or became forfeited, and of the interest due upon the invest- 
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ment of the dividends. In the management of this fund the com- 
pany acts as the agent,in a limited sense, of the policy-holders, 
and owes them the duty of keeping a correct account of the fund. 
It refuses to render that account, and seemingly takes the position 
that the policy-holders have no right to an account. Jurisdiction in 
this class of cases, depending as it does, not so much on the absence 
of the common-law remedy as upon its inadequacy, is exercised 
largely as a matter of judicial discretion, influenced by the particular 
circumstances of each case and the conduct of the parties: North- 
eastern Ry. Co. vs. Martin, 2 Phil., 758; Southeastern Ry. Co. vs. 
Brogden, 3 Macn. & G., 23; Foley vs. Hill, 2 H. L. Cas., 28; Ander- 
son vs. Noble, 1 Drew., 143; Bliss vs. Smith, 34 Beav., 508; Pike vs. 
Dickinson, L. R. 7 Ch. App. Cas., 61. 

Whether, if discovery were not sought, the bill would be main- 
tainable, it is not necessary to decide; it is sufficient that, being one 
fer discovery as well as for relief, it falls within the class recognized 
by the authorities as cognizable in equity: Mackenzie vs. Johnson, 
4 Madd., 373; Phillips vs. Phillips, 9 Hare, 471; Shepherd vs. Brown, 
9 Jur. (N.S.), 195; Hemings vs. Pugh, id., 1,124; Makepiece vs. 
Rogers, 11 Jur. (N. §.), 314; Dinwiddie vs. Bailey, 6 Ves., 136; 
Moses vs. Lewis, 12 Price, 502; Story, Eq., § 458; Miller vs. Kent, 
16 Fed. Rep., 13. 

When the bill was before the court upon demurrer, it was not nec- 
essary to determine with precision how far the ec mplainants were 
entitled to a discovery respecting the matters of the bill, although it 
was then incidentally intimated that some of the interrogatories 
were beyond the scope of the allegations. A complainant cannot 
interrogate as to matters which he *has not put in issue, although 
he may expand his interrogatories so as to cover every incident of 
the facts alleged. If interrogatories are propounded as to facts 
beyond the scope of the inquiry to which the bill is legitimately 
addressed, the defendant may omit to answer, and have their pro- 
priety tested upon exceptions to his answer, as he might by a 
demurrer to such interrogatories. 

There are no allegations in the bill which authorize the complain- 
ants to interrogate the defendants respecting the general earnings, 
expenses, and losses of the company during the ten years in question. 
There is nothing in the policy itself, or in the conditions of the 
reserve dividend plan, as the features of that plan are described in 
the bill, which authorizes a policy-holder to require the company to 
appropriate or apportion annually among its policy-holders its sur- 
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plus net earnings; much less to apportion such a sum as might have 
been realized as net income, if the company had conducted its busi- 
ness prudently and efficiently. A dividend is a sum actually appor- 
tioned. The parties to a contract of life insurance do not contem- 
plate that the policy-holder is to be permitted to participate in the 
management of the company, or dictate the amount of the dividend 
it shall declare, or question the result after the discretion of its man- 
agers has been exercised in this behalf. The contract is that the 
policy-holder shall have the benefit of such dividends as are appro- 
priated, not such as the policy-holder or a court may think might 
have been discreetly appropriated by the company. It follows that 
the defendant should not be required to answer interrogatories Nos. 
8, 11, 13, 14, 15, 16,17. The seventh interrogatory would seem to 
call for all information necessary in support of the facts alleged in 
the bill, so far as they relate to the amount of the reserve dividend 
fund. Interrogatories Nos. 9, 10, and 12 are repetitions in part of 
No. 7, with modifications which are not material in any aspect that 
the accounting may present. 

The other interrogatory which is not answered, calls upon the 
defendant to describe the term “reserve dividend plan,” and to state 
what its meaning is as used in the policy. Inasmuch as the defend- 
ants deny that the plan is such as the complainants allege it to be, 
and there is nothing in the policy itself to indicate what are its feat- 
ures or details, and the covenants of the policy cannot be interpreted 
without the aid of the explanation, the defendants are properly called 
upon to explain the meaning of the term. Greenl. Ev., §§ 280, 293. 
The parties treat in reference to the conditions and features of that 
plan. In one view it may be regarded as an intrinsic agreement, in- 
corporated by reference into the policy. In another, the term may 
be considered as having a signification, by usage, known to experts, 
and which is to be ascertained from competent witnesses. It is not 
known to have a legal, defined meaning. What that term means as 
used in the policy is a conclusion of law, and so far as the interroga- 
tory calls for a legal conclusion, it does not require an answer. 

The defendants cannot be excused from answering the interroga- 
tories upon the ground that their answer sets up matters by way of 
defense which are a bar to the suit. It is said by Mr. Tyler (Mit. & 
T. Eq., Pl. 74) that “the modern practice of making of defenses by 
answer has led to great confusion; and questions in pleading have 
arisen so paradoxical that judges, perplexed and bewildered, have 
hardly known how to decide them.” No perplexity exists, however, 
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in this case. The answers, taking their affirmative and negative 
statements together, do not meet the material allegations of the bill, 
so far as they relate to the rights of the complainants to call upon 
the company for an accounting. The material facts are admitted 
upon which their right rests, and it is not denied that the company 
now has in its possession a sum of money to which they are entitled. 


SUPREME COURT OF MICHIGAN. 


Ajpeal from Sanilac. 


MACLEM 
vs. 


BACON.* 


The statute provided that the members of mutual companies should be liable 
for such assessments by a receiver as were necessary to pay all losses and 
expenses, but all the parties insured in a mutual company had agreed that 
their liability should be limited to the amount of their premium notes. 


Held, That where the agreement had been entered into through a mistake of 
law. equity, would relieve against farther liability. 


Breach & Mactem and C. J. Waker, for Complainant and Appel- 
lant. 


Joun Arxryson and Isaac Marston, for Defendant. 


CHAMPLIN, J. 
The Mutual Fire Insurance Company of Sanilac, Huron, and Tus- 
cola counties, was organized under the laws of Michigan : 1 How. 





* Opinion filed, June 17, 1885. 
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St., c. 132. Section 5 of that act required the corporators to declare 
in the charter adopted by them the mode and manner in which the 
corporate powers conferred by that chapter were to be exercised, 
and they were authorized by that section to prescribe in their char- 
ter the liabilities of the members to be assessed towards defraying 
the losses and expenses of the company, and the mode and manner 
of collecting such assessments. In case the corporation becomes in- 
solvent, or fails to pay its losses as required by the act, it is made 
the duty of the commissioner of insurance to proceed in the circuit 
court of the proper county, and obtain the appointment of a receiver 
for the company; and section 17 makes it the duty of the receiver to 
* at once proceed to assess upon ali of the members and persons in- 
sured in such company such sums of money as will in the aggregate 
be sufficient to pay all the losses and liabilities of such company, to- 
gether with the services and expenses of such receiver, according 
and in proportion to the amount of their insurance or interest in 
such company;” and if the amount realized by such receiver be in- 
sufficient to pay the losses and liabilities therein, and expenses, he 
may make a second and other assessments, as may be necessary. 
It was held in Russell vs. Berry, 51 Mich.,.287, s ¢., 16 N. W. Rep., 
651, that the authority to prescribe the liabilities of the members to 
be assessed related to the ordinary exercise of their corporate powers 
by the company, while it was in a solvent condition, and carrying on 
its business in the ordinary way; but that the statute prescribed its 
own rule for assessments after the corporation had passed into the 
hands of a receiver, and that this rule could not be changed or lim- 
ited by the charter or by-laws of the corporation. 

_ On the sixteenth of July, 1877, complainant applied to the com- 
pany to become insured by it to the amount of $1,700 for three 
years. The insurance was effected through a written application 
made upon the company’s blanks, and for which insurance he gave 
to the company his premium note, a copy of which is as follows: 
“ For value receivec, I agree to pay the Mutual Insurance Company, 
in such sums and at such times as they may require to pay losses 
and expenses, not to exceed the sum of twenty five and fifty one- 
hundredth dollars, payable at the company’s office. ANpREw Ma- 
cLem, Applicant.” At the same time he paid the company seven 
dollars and ten cents down upon the note. A policy was issued to 
complainant, which was renewed on the sixth day of July, 1880, for 
three years longer. Soon after this came the extensive fire which 
devastated Huron County, consuming many of the risks taken by 
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the company, and the result was it was unable to pay the losses in- 
curred by assessments on its premium notes. At the instance of the 
insurance commissioner, defendant was appointed receiver under the 
law, and an assessment made under section 17 of the act. The 
amount assessed against complainant on his $1,700 was $144.50, and 
a suit at law has been brought therefor. The complainant then filed 
his bill to enjoin that suit upon the ground that the contract of in- 
surance and the liability growing out of it were entered into under a 
serious mistake both of law and of fact, and such mistake as entitled 
complainant to a perpetual injunction against the receiver, restraining 
him from making any assessments or taking any proceedings to re- 
cover any assessment in excess of the premium note, and from pros- 
ecuting the suit commenced. 

The bill avers that Benjamin H. Mudge was the general agent of 
the insurance company, and also soliciting agent, and was expressly 
authorized to make the representation which he did make to the 
complainant. No fraud is averred or claimed. These statements I 
quote at length from the bill:— 

‘*‘ Your orator further says that it was explicitly represented to him 
before and at the time of making such application, as part of the 
inducement to take such insurance, by Benjamin H. Mudge, the gen- 
eral soliciting agent of said company, upon questions directly put to 
said agent by your orator for that purpose, that the extent of your 
orator’s liability in any case could not exceed the amount of said 
premium note, and, as the general agent then and there remarked, 
that if all the buildings insured in said company except your orator’s 
be destroyed by fire, still your orator would be liable only to the 
amount of his said premium note; which statement your orator has 
good reason to believe said general agent, Benjamin H. Mudge, will 
not deny. 

“ Your orator has good reason to believe, and does so believe and 
so states the fact, that the persons insured in said company, includ- 
ing those that suffered losses, expected that they were liable only to 
the amount of their premium notes, and in no case could it exceed 
the amount of said premium notes, and so believed they were liable 
only to said amount until the assessment made by said receiver. 

“Your orator further says that the conversation had with the said 
general agent at the time of taking said insurance led him to believe 
that if your orator should be among those that suffered losses which 
should exceed the amount of all the premium notes, then your orator 
would receive only such proportion of his loss as said premium 





1885. ] Maclem vs. Bacon. 687 


notes would bear to such loss, and such was the belief of those per- 
sons that were insured in said company who suffered losses. 


“That your orator expressly stated to the said general agent, be- 
fore and at the time of making such application, that if there was 
any probability of liability beyond the said premium note he wanted 
nothing to do with it, and such insurance was negotiated and taken 
by said general agent with the express understanding that your ora- 
tor’s liability could not in any case exceed the amount of his pre- 
mium note ; that the general agent then and there stated to your 
orator that such was the law under which said company was organ- 
ized, and such was the charter and by-laws of said company; that 
your orator was induced by such assurances and expressions made 
by said general agent to make application for such insurance ; and 
the wording of the premium note so signed by your orator led him 
to believe that such representations were true and correct; that after 
receiving said policy and reading the by-laws carefully over, espe- 
cially by-law No. 14, and after examining the charter, which is printed 
on another policy of insurance in said company, which is held by 
your orator, further led him to believe that such representations 
were true and correct. 


“ And your orator further shows that each and every person in- 
sured in said company so understood his rights and liabilities by 
reason of the representations of the managers and general agent of 
said company, and there was nothing in the statute laws under 
which said company was organized that was contrary to the by-laws 
and charter of said company; and the attorney-general and the 
commissioner of insurance of this State certified that the charter of 
said company was in accordance with the statute under which said 
company was organized, and they, as well as your orator, believed 
that said charter conformed to the law of this State, and there was 
nothing in said charter, as your orator could perceive, would make 
him liable beyond the premium note so signed by him. Nor was 
there any law on mutual insurance companies, as expounded by the 
courts of this State up to or about the time of making such assexs- 
ment, that gave your orator any knowledge of further or greater lia- 
bility or indemnity than shown by the premium note. 


“ And your orator further says that he is, always was, and still is, 
willing to pay the full amount of said premium note, but that he re- 
fuses to pay anything in excess thereof, for the reason that it was 
contrary to the contract and agreement made and entered into with 
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said general agent, and contrary to the representations made by said 
agent, and for other reasons heretofore mentioned. 

“ And your orator avers that nothing has occurred since the issu- 
ing of said policy of insurance, and the making of such representa- 
tions by said general agent, to undeceive your orator as to his rights 
and liabilities, until the threatened action and demand of the said 
receiver for the amount of your orator’s assessment, as made by 
him. 

“ And your orator avers that had he, at the time of making such 
application, understood, or had he the remotest idea-that his liabil- 
ity might, under any circumstances, exceed the amount of his said 
premium note, he would not have entered into such contract for in- 
surance, but that he did so enter into such contract relying upon the 
representations of said general agent as to the liability of the in- 
sured in said company. 

“And your orator shows that so understanding, and having no 
knowledge of any further liability until such assessment, his delay to 
procure relief from such a contract by having the same set aside 
should not shut him out from relief in this court at this time. 

“ And your orator further shows that said Benjamin H. Mudge, at 
the time of making the representations and the original contract of 
insurance, and at the time of making the renewal thereof, was the 
general soliciting agent of the company, elected and appointed by 
the board of directors thereof, and by them authorized to make such 
representations as to the liability of the insured in said company ; 
that when said application of insurance was taken it was the intention 
of said general agent and officers of said company to bind your ora- 
tor only to the amount named in said premium note. Said general 
agent and officers never expected that your orator was liable be- 
yond the premium note signed by him, and all the insured expected 
and intended that the premium note was the limit of their liability. 
Both your orator and officers of said company, from the time said 
compuny was organized to the time said company became in- 
solvent, supposed that the contract entered into, whereby your 
orator should be liable only to the amount of the premium 
note, was in accordance with the statute under which said 
company was organized, and so expected that the premium note 
signed by your orator was the extent of his liability until the threat- 
ened action of said receiver. 

“Your orator further says that said general agent, before and at 
the time said application was taken, stated to him that all the mem- 
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bers (which number nearly one thousand) were first-class, reliable, 
and responsible persons, and if necessary could be compelled to pay 
the full amount of their premium notes; that your orator was unable 
in any way to find out the financial condition of the members of siid 
company, but had to rely upon the statement made by said agent, as 
it was impossible to find out the liability otherwise. Your orator 
states the fact to be that a large portion of said members, at the 
time your orator insured, were uncollectible, having little or no 
property, and still a larger portion of said members only held that 
amount of property which is exempt by law from execution 

“Your orator further shows that, should the amount of assess- 
ment be collected as made by said receiver, your orator, with a cer- 
tain few, would be compelled to pay the amount, and thereby be 
financially ruined, for the reason that a large portion of said meth- 
bers have very little or no property, and still a larger portion have 
only that amount of property which is by law exempt from execution. 

“And your orator further shows that said receiver, unless re- 
strained by the order of this court, will proceed to judgment in the 
said case at law, to the great damage and loss of your orator.” 


The bill is supported by the affidavits of Michael Hanselman, who 
was its president, and of William A. Mills, who was one of the orig- 
inal corporators of the company, and was its secretary from 1876 to 
1882, each of whom swear that it was their understanding that per- 
sons who were insured in the company were liable to pay nothing 
beyond the amount of their premium notes by way of assessment ; 
and they also swear that they believe that all the officers and direc- 
tors of the company held to the same opinion; and Mr. Mills says 
that it was known to the officers and directors of the company that 
Benjamin H. Mudge, the general soliciting agent, made such state- 
ments and representations, and were never questioned by the offi- 
cers and directors; that he “has good reason to believe, and does 
believe, that all persons who were insured in said company so under- 
stood and believed.” It will thus be seen that each member of the 
company has equal claims to relief with the complainant, and there 
is no source from which losses can be met by the receiver other than 
the premium notes, if any are uncollected. 


The questions raised are of the first importance both to the com- 
plainant as affecting his liability, and to his associates who have suf- 
fered loss, and who look to the liability of the members of the 
company for indemnity. His right to relief is based exclusively (1) 
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upon his mistake of law, and (2) his mistake of fact. These will not 
be considered separately. The averment in the bill that the mistake 
of Jaw was mutual, lends no aid to the equities arising from such 
mistake, for in any case there must be something that makes it ineq- 
uitable for the opposite party to the contract to insist upon its en- 
forcement, or equity will not interfere. It is well settled that it*is 
not every mistake of law, although accompanied with injurious re- 
sults, that will lay the foundation for equitable interference, and an 
examination of the authorities where relief has been granted or re- 
fused, will disclose that each case is based upon its own peculir cir- 
cumstances, and they are so unlike that no general rule can be 
extracted therefrom. A mistake of law is something, however, that 
operates upon the mind and induces action in reliance upon what 
the party acting believes, or supposes to be, his legal rights. It is 
an act done or suffered under a misapprehension of legal rights, and 
is necessarily based upon his ignorance of what his legal rights are. 
In order to invoke the equitable powers of a court to be relieved 
against his misapprehension induced by ignorance, he must be free 
from negligence as a cause of his mistake, and also in discovering 
the existence thereof. Diligence in discovering and enforcing a 
right lost or impaired by a mistake is as essential as diligence in the 
discovery of fraud, and promptness in seeking relief therefrom. 

Now it is claimed by the complainant that he entered into the con- 
tract between himself and the insurance company in ignorance of 
the provisions of the seventeenth section of the general insurance 
law., He claims that the contract that he believed he was entering 
into was to this extent and no more, namely: That in consideration 
of indemnity to the amount named in his policy, against loss of his 
own property, he agreed to pay, for the indemnity against loss of 
other parties insuring in the same company, a sum not to exceed 
$25.50, to be assessed according to the charter and by-laws of the 
company. But, instead, he has discovered that the law ingrafted 
upon that contract which he was aware he had made, and which he 
supposed limited the extent of his liability, the further undertaking 
on his part, not expressed in his written contract, that in case the 
company became insolvent, and a receiver is appointed, then that he 
will pay all assessments laid by the receiver for the purpose of pay- 
ing losses and liabilities of the company, and the services and ex- 
penses of the receiver, without limitation, in proportion to the 
amount of his insurance or interest in the company. 

The complainant makes another important allegation in this bill. 
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He says that the fact is that every person insured in said company, 
including those who suffered losses, expected that they were liable 
only to the amount of their premium notes, and in no case could it 
exceed the amount of said premium notes. By demurring the de- 
fendant admits this statement to be true. This is a material allega- 
tion, and, if true, ought to be an end of the case, because it shows 
that every member of the company was laboring under a mistake of 
law which affected their hability, and which it would be most ineq- 
uitable for any one of them now to insist upon enforcing. This is 
a mutual company. The question at issue as to the right of the re- 
ceiver to assess beyond the premium notes affects no one but the 
members, and these members entered into contract relations with 
each other upon the express understanding and agreement that they 
should not be assessed beyond the amount of their premium notes. 
There is nothing illegal in such a contract, although the law does 
provide that in case the company became insolvent there might be 
assessments made beyond and independently of the premium notes 
to pay such loss. This provision of the law was made for the benefit 
of the individual members, and the individual members can waive a 
benefit given by statute. The case is much stronger when, in igno- 
rance of such law, they mutually agree that the premium note shall 
be the limit of each member’s liability. 

If the agent had intentionally misrepresented to the complainant 
the facts in a material point, which induced him to enter into the 
contract, he would have been entitled to relief. In Lycoming Fire 
Ins. Co. vs. Woodworth, 83 Pa. St., 223, Mr. Justice Gordon said : 
‘It is true that one insuring in a company, formed on the mutual 
plan, is bound to inform himself of the rules and regulations of such 
company: Mitchell vs. Insurance Co., 51 Pa. St., 402. But it is also 
true that, as to those outside of it, such company occupies no other 
or better position than one organized on the stock plan. As to one 
dealing for insurance, such a company is bound, as any other, by 
the representations of its agent in the making of the contract, for it 
cannot assume the advantages of his acts, and avoid the disadvan- 
tages. The maxim, ‘Qui sentit commodum, sentire debet et onus,’ is 
said by Justice Sharswood, in Mundorff vs. Wickersham, 63 Pa. St., 
87, to embrace a principle which pervades the law in all its branches. 
It follows that this company could not profit by the fraud of its 
agent in inducing the plaintiffs to enter into a contract which they 
would not have entered into had it not been for such fraud, and it 
does not help the matter that they were thus made members of the 
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company, for such membership arises from, but does not precede, 
the contract.” 

Under the allegations of the bill it would operate as a great wrong 
upon the complainant to extend his liability beyond the amount of 
the premium note signed by him, which it was expressly agreed 
should limit the utmost extent of his liability; and as all of the mem- 
bers understood their contract in the rame way, there is nothing 
wrong or inequitable in enforcing the contract as made. 

I do not feel called upon to determine what would be the liability 
of complainant under a state of facts different from that made by his 
bill. I base my opinion entirely upon the facts stated, and by the 
demurrer admitted to be true. We cannot anticipate that he will 
be unable to sustain the statements made by proof, if they are de- 
nied by the answer that may be interposed. I think the decree of 
the court below should be reversed, the demurrer overruled, and 
the record remanded, with leave to defendant to plead in twenty 
days. 

SuHERwoop, J., concurred. 


Cootey, C. J.—I assent to the conclusion reached by Mr. Justice 
Champlin in this case, upon the express ground that it stands ad- 
mitted by the record before us that all the parties who became 
members of the insurance company in question did so upon the ex- 
press understanding and agreement that their liability was to be 
limited to the notes given by them respectively. 


CampsetL, J.—I do not think relief can be granted against a stat- 
utory liability. 
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SUPREME COURT OF PENNSYLVANIA. 


Appeal from the decree of the Court of Common Pleas No. 1, of Phila- 
delphia County. 


CUNNINGHAM 
vs. 
INS. CO. OF NORTH AMERICA.* 


Section 27 of the supplemental Corporation Act of May 1, 1876, does not 
authorize the issuing stock to be paid for at par and requiring an additional 
bonus of the same amount to be paid in cash into the treasury of the com- 
pany. 

The act requires that the increased shares shall be allotted pro rata to the 
stockholders of the company ac«ording to their interest. 


The insurance company allowed its stockholders to subscribe for new shares on 
payment of $10—the par value of the old stock—and $10 additional to go tu 
the surplus fund of the company. Held, That this was unauthorized by 
the Act of 1876. 


The Act of June 29, 1881, P. L., 121, does not apply to this case, as it was 
passed subsequently to the action of the company making the increase. 
J. Warren Covtston and Crawrorp & Dattas, for Plaintiff in Ervor. 
Ricoarp C. McMurrrie and Grorce W. Bippiz, Conira. 


Gorpon, J. 
The learned counsel for the respondent in the opening sentence of 
their counter-statement say: “It was never pretended that the com- 
pany could, without legislative sanction, increase or diminish the 
number of shares or par value thereof.” From this admission, which 
we readily indorse as correct, we pass at once to the 27th section of 
the act of 1876, from which the stockholders of this corporation 
* Opinion filed, February 23, 1885. From Pittsburgh Legal Journal. 








694 | Heport of Decisions. | Sept., 


derived their power to issue the stock. shares, the subject of the 
present controversy. The section referred to reads as follows: 
“ Any existing fire or fire and marine insurance company, and any 
stock company formed under this act, may at any time increase the 
amount of its capital stock if authorized so to do by the stockholders 
holding the larger amount in value of stock, at a meeting specially 
called for that purpose, of which at least sixty days’ public notice 
shall be given. * * * Increase of stock as aforesaid may be made 
by increasing the number of the shares of stock or by increasing the 
par value of the same, and such increased shares or increased par 
value shall be allotted pro rata to the stockholders of said company 
according to their interest, and may be paid in whole or in part out of 
the accumulated reserve of the company in case the condition of the 
company warrants such allotments, or the same may be disposed of 
as is provided in this act for the organization of stock companies.” 
The first clause of the latter part of this section is that under which 
the stockholders acted in providing for the increase of the capital 
stock of the company which they represented, and the latter clause, 
which refers to section four, needs no further notice, as it does not 
enter into the present controversy. To this act, then, and its inter- 
pretation, if any it needs, we are confined, for it contains the power 
under which the stockholders acted, and with it we have but to com- 
pare their resolution in order to ascertain whether the condition 
appended to that resolution was or was not ultra vires, for it is 
utterly useless for us to attempt to be wise above what is plainly 
written in the statute, and to go wandering off among authorities 
which can have little or nothing to do with the case. 

That they had power to cause the stock to be issued is not denied, 
and that it was issued is a fact, and so the only question left is, as we 
have already said, that respecting the lawfulness of appended condi, 
tion. Were the act of 1881 operative in this contention, there could 
be no debate about the lawfulness of the stockholders’ action; but 
as we agree with the learned master, that it is not so operative, we 
dismiss it from the case. Now, in the outstart, this is to be em- 
phasized, the condition is found not in the act, but in the resolution 
adopted by the meeting of 15th of November, 1880. We cite the 
resolution, with its condition, as follows :— 

“ Resolved, that the capital stock of this company be increased 
$1,000,000 by the issuing of 100,000 shares at par to stockholders, in 
proportion of one share for each two shares held by them on the day 
they shall respectively subscribe for the same—they subscribing an 
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agreement to pay $10 per share for the stock, and also $10 for the 
privilege of subscribing, the proceeds of which privilege shall be 
added to the surplus fund of the company.” Par, in this connection 
evidently means 100 per cent premium. Passing, however, so curi- 
ous an interpretation of the word “ par,” we ask by -what authority 
did the majority of the corporate meeting impose such terms as 
these upon the minority ? The act is specific, “and such increased 
shares, or increased pur value, shall be allotted pro rata to the stock- 
holders of said company according to their interest.” The resolu- 
tion on the contrary provides that the stockholders shall not have 
such pro rata allotments unless he pay tothe company a bonus of 
$10 on each share. But if $10 could be thus imposed, why not $20, 
$30, or $50. Under and by the act the slockholders had an import- 
ant privilege, but under the resolution he has none, or only such as 
the majority of the stockholders. meeting chose, ex gratia, to give 
him. The learned master says: “But they,” the plaintiffs, “seem 
to have overlooked the fact that there is no statutory right to them 
to subscribe to increased shares, except in pursuance of a resolution 
of the stockholders to increase.” But, on the other hand, the master 
himself overlooks the fact that these stockholders could only act 
under the statute, that in their powers were found that by it their 
powers were limited, and that everything they did beyond it was to 
ro purpose whatever, utterly vain and nugatory. They had no power 
to append a condition to the statute to suit their own purposes, and 
to squeeze out of the corporation all those who either could not or 
would not pay to them their bonus. It is to no purpose to say that 
even after this shave on their stock, they had still a bargain, for the 
sole question is, what was their right, and not what was or might 
have been their profit? The answer to this inquiry may be easily 
had through the answer to the question, to what would they have 
been entitled had the resolution been passed in the terms of the act 
and without the appended condition? Certainly to the stock, clear 
of thé bonus. Again, suppose the resolution had been to double the 
value of the existing stock instead of issuing new shares? Surely, 
then, a bonus could not have been compelled, and yet in the act 
both means of increasing the capital of the company stands on pre- 
cisely the same footing, and the pro-rata distribution of either is as 
much the right of the shareholder as is the ownership of his original 
stock. The act of 1876 was designed not only to enable corpora- 
tions to increase their business capital, but also to protect the in- 
dividual stockholder. The resolution, however, under consideration, 
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not only preveits the statutory idea of protection for the share- 
holder, but belies itself in doubling what it designates as capital. 
In this case, contrary to what is affirmed in the old saw, there seems 
to be a good deal ina name. By the artifice $2,000,000 are added 
to the working fund of the corporation, of which $1,000,000 is said 
to be capital, and the other, though raised at the same time and by 
the same means, is called “ surplus fund ”—earnings of the associa- 
tion! Let those believe this who can or will, and let those who have 
agreed to the action of the majority of the stockholders abide by that 
action; but as for the appellants, they cannot be so held. There has 
been an attempt to deprive them of their statutory rights through 
an unlawful exercise of an alleged corporate power; an attempt 
which, without doubt or dispute, a chancellor has the power to re- 
strain, and to refuse an exercise of that power, would, in the present 
case, be a denial of the appellants’ right to have their cause heard 
and vindicated in a court of equity. 

The decree of the court below dismissing the plaintiffs bill and 
imposing upon them one-half of the costs, is,now reversed and set 
aside at the costs of the appellee, and it is ordered that the said 
appellee allot to the appellants such an amount of the new stock 
shares as shall be their proportion under the act of the general 
assembly above recited, free from bonus or charges, and if they or 
any of them, have under protest, paid such bonus or charges, for the 
said stock shares, that the same be refunded to them with interest; 
that the record be remitted to the court below for the purpose, if 
necessary, of having an account stated between the parties, and for 
the full execution of this decree. 


Dissenting opinion by Paxson, J. 

I do not fully agree with the majority of the court in their con- 
struction of the act of 1876. But conceding their view of it to be 
correct, I would not sustain this bill for obvious reasons. They may 
be briefly stated as follows:— 


1. The complainant has no equity. His object is to get stock at 
$10 per share for which other stockholders have in good faith paid 
$20. This is not equity, it is inequity. 


2. He has a full and adequate remedy at law. For the refusal of 
the company to allot him his proportion of the stock at par, he may 
sue at law and recover full damages. He has therefore sustained no 
injury which the law will not redress in the amplest manner. The 
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right to particular shares of stock, where other shares can be bought 
in the market, is not a right which equity will enforce specifically. 
We have so decided, and it is familiar law: Foll’s Appeal, 10 Norris, 
434. 


3. It has been asserted, and it is undoubtedly true, that to enforce 
the complainants’ legal rights in this proceeding would inflict serious 
confusion upon the affairs of the defendant company. It is a-well- 
settled rule in equity, that a chancellor will not grant an injunction 
even to enforce a legal right where the injunction will do more mis- 
chief than the evil sought to be redressed. This must continue to 
be the rule so long as his decree is of grace, not of right. Applying 
this principle to the case in hand, we find that a majority of the 
stock has already been issued under the arrangement adopted at 
the stockholders’ meeting and cannot be recalled. Upon each 
share $20 has been paid in good faith. It requires but a moment’s 
reflection to see that a decree which requires the company to issue 
the balance of the stock at $10 must necessarily throw the affairs of 
the company into confusion and produce the rankest injustice. If 
this is equity, it is equity misunderstood. 

If there were circumstances of oppression in the case, there might 
be more ground for this severe exercise of power. Nothing of the 
kind appears. On the contrary, the arrangement was entered into 
in entire good faith, in the belief that it was legal and under the ad- 
vice of counsel. Moreover, it was not pretended that all the stock- 
holders were not treated alike. No one stockholder had any advan- 
tage over any other. The arrangement was evidently made with a 
view to the best interest of the company, and in my judgment was 
wise and conservative. That it was so may fairly be inferred from 
the fact that the legislature by the subsequent act of 29th June, 
1881, P. L., 121, expressly authorized the course of proceeding 
adopted by the company. 

I can readily understand why the complainant did not resort to 
his remedy at law. The measure of damages would in such case 
have compensated him, but it would have given him no advantage 
over other stockholders. By filing this bill he gets his stock at $10 
per share, for which other shareholders have paid $20, and which is 
worth in the market $31. Moreover, he has succeeded in throwing 
the affairs of the company into confusion. 

Against such a mode of administering equity, I enter my solemn 
protest. 





Leport of Decisions. 


SUPREME COURT OF IOWA 
Appeal from Council Bluffs Superior Court. 


COLBY 
Us. 


CEDAR RAPIDS INS. CO.* 


Defendant insurance company issued two policies for the period of five years 
to M.,each providing for cancellation at his pleasure, and stipulating 
against other insurance. At the end of fifteen months, M., desiring to in- 
sure the property in another company, delivered his policies in detendant 
company to C., with anindorsement upon cach in these words: ‘ For value 
received I hereby assign toC. the unearned premium under this policy, also 
this policy for cancellation, and authorize him to collect such unearned 
premium.” Eight days latter, C. tendered the policies to defendant for 
cancellation, but as a dispute arose as to the amount of the unearned pre- 
mium they were returned to him without cancellation, and he bought suit 
to enforce payment of the amount claimed. Held, (1) That the election of 
M. to cancel the policies, no notice being given to defendant, and no re- 
quest being made by him for cancellation, did not create a liability to pay 
the unearned premiums ; and (2) that the policies had been avoided by M. 
by a violation of their conditions in obtaining the insurance in the other 
company. 


Action to recover unearned premiums. There was a trial without 
a jury, and judgment was rendered for the plaintiff for a part of the 


amount claimed. Both parties appeal, the defendant perfecting its 
appeal first. 


Deacon & Smita, for Appellant. 


Smirx, Carson & Hart, for Appellee. 
Apams, J. 


The undisputed facts are that the defendant company issued to 
one Murray two policies of insurance for the period of five years, 


* Opinion filed, June 13, 1885. From N. W. Reporter. 
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each providing for cancellation at his pleasure. At the end of fifteen 
months he was induced to insure the property in the Phoenix Insur- 
ance Company of Brooklyn, New York. As, however, he neither 
desired nor was allowed to have insurance upon the property in 
both companies (the policies in the defendant company stipulating 
against other insurance), he conceived the plan of allowing the poli- 
cies in the defendant company to be canceled, and of setting up a 
right of reclamation of the unearned premiums as provided by 
statute. McClain’s St., 299. He also conceived the idea of assigning 
his claim to the unearned premiums to the plaintiff, the agent of the 
Phoenix Insurance Company. He accordingly delivered his policies 
in the defendant company to the plaintiff, with an indorsement upon 
each in these words: “For value received, I hereby assign to C. H. 
Colby, Esq., the unearned premiums under this policy, also this pol- 
icy for cancellation, and authorize him to collect such unearned 
premium.” [Signed] “J. S. Murray.” Eight days later, the 
plaintiff, Colby, tendered the policies to the defendant for cancella- 
tion, but as a dispute arose as to the amount of the unearned 
premium, the policies were returned to the plaintiff without cancel- 
lation, and this action was brought to enforce the payment of the 
amount claimed. 

The defendant contends that the policies were not canceled, and 
denies that cancellation was demanded by any one having a right to 
demand i‘, and insists that the policies became void, and that there 
was nothing left te cancel. The court below ruled that these posi- 
tions were untenable, and certified several questivns to this court, 
the amount in controversy being less than $100. It will be sufficient 
for the disposition of the case to set out and determine two of the 
questions,—the first and fifth. These questions are in these words: 
(1) Did the election of the assured, Murray, on July 13, 1883, to 
cancel said policy, as evidenced by his written assignment to plaint- 
iff of that date, have the effect to terminate the contract of indem 
nity contained in said policy, and create a liability on the part of the 
defendant to pay said Murray the portion of unearned premium due 
upon cancellation, no notice being giving defendant of such election 
by Murray, and no request being made by him of defendant to 
cancel same.” ‘“(5) Was the contract of indemnity, evidenced by 
said policy, in force up to the, time plaintiff demanded cancellation, 
on July 21, 1883, or had it been previously terminated by violation 
of its conditions on the part of Murray.” Upon a former hearing of 
this case a part of the record accidentally failed to come into our 
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hands, and it was held that the questions certified, so far as they 
presented anything for our determination, should be answered in 
accordance with the ruling below. Some doubts, however, arose in 
regard to the correctness of our holding, and a petition for rehear- 
ing having been filed, the same was granted. 

It is not clearly apparent, from the judgment rendered, what the 
precise view was which the court below took of the law of the case; 
but it is not very material. It is sufficient to say that the court 
must have held that the policies were not avoided, either by obtain- 
ing the Pheenix insurance or by the assignment, and that they were 
canceled, and that, a right to the unearned premium accrued in 
some way to the plaintiff. 

We will consider, first, the effect of obtaining the Phoenix insur- 
ance. It is not denied by plaintiff, and could not be properly, that 
if the Pheenix insurance was obtained before the virtual cancellation 
of the policies in the defendant company, these policies would be 
avoided by Murray’s act in violating their condition, and there 
would be nothing leit to cancel, and no claim would accrue for 
unearned premiums. There may, to be sure, be a recovery for 
unearned premiums in some cases where the risk has never com- 
menced, as where the policy-holder acted in good faith and paid the 
premium under the mistaken supposition that the risk commenced. 
See Waller vs. Northern Assur. Co., 19 N. W. Rep. 865, and cases 
cited. 

But the case before us is essentially different. The plaintiff's 
theory is that the cancellation virtually took place at or before the 
time of obtaining the Phoenix insurance, to wit, at the time of the 
delivery of the policies to the plaintiff with the indorsement thereon 
set out above. If this is so, then it might be conceded that the 
obtaining of the Phoenix insurance was not a violation of the poli- 
cies, and would not prevent the plaintiff from recovering if he should 
appear to be otherwise entitled to recover. 

We come, then, to the question as to the effect of delivering the 
policies to the plaintiff, with the indorsement thereon purporting to 
be an assignment of the policies to the plaintiff. Was this act 
virtually a cancellation? We state the question a little differently 
from what the court did, because we think that this is what the 
court meant, and because our statement is less ambiguous, and not 
less favorable to the plaintiff. The assignment, as we have seen, 
purports to be an assignment “for cancellation.” What precisely 
the assignor’s idea was we do not know. The policy is a contract of 
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indemnity. The effect of an assignment, if it had any validity, 
should be to transfer the contract, and give the assignee the right 
to the indemnity. It is difficult to conceive how there could be a 
valid assignment which would do less than that. Yet the plaintiff 
contends that the assignment of the contract should be held to have 
been intended to have the extraordinary effect of terminating the 
contract as a contract of indemnity. We are unable to see how we 
could properly give the word “assignment” such force as that. In 
one way, it is true, an assignment of a policy might have the effect 
to terminate it. This would be so where it is so provided. The 
assignment would operate virtually as a forfeiture. As in this case 
an assignment was prohibited, perhaps an attempted assignment 
should be held to be a forfeiture. But we do not determine this. 
What we hold is that, unless the assignment operated as a for- 
feiture, it would not terminate the policy as a contract of indem- 
nity. It would either be void or carry the policy for all there is in 
it. Any other view of the word “assignment” would involve an 
unjustifiable departure from its plain meaning. 

But there is another view which leads also to the conclusion that 
there was nothing done by Murray at the time of the alleged assign- 
ment which operated to cancel the policies. Cancellation of a policy 
is something to be done by the company. This will appear from an 
examination of the statute which provides for cancellation. No 
insurance company can do business in this State whose form of 
policy in use “does not provide for the cancellation of the same at 
the request of the insured upon equitable terms.” McClain’s St., 
298. This is the only provision on the subject. 

Now, while the policies did not expressly provide the mode of can- 
cellation, it is to be presumed that the intention was that the pro- 
vision should be in compliance with the statute, and that the mode 
should be that provided by statute. It is the company, then, that 
is to make the cancellation. The company should be allowed to 
know what risks it is carrying. It should be allowed to take up 
a canceled policy, and make the proper entry upon its books. 
No insurance company could do business long without having the 
means of proving its rights, and of disproving falsely alleged lia- 
bilities. 

It may be conceded that a request by the insured to the company 
to cancel, though not complied with, would be treated by the courts 
as equivalent to cancellation, so far as the rights of the insured 
might be concerned. But we cannot hold that the request can be 
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dispensed with. We do not forget that in the case at bar there 
was a request made to cancel. But it was not made by the 
insured as the statute provides. It was made by the plaintiff. 
It is probably true that the insured might make such request 
through an agent. But the plaintiff did not claim to act as 
Murray’s agent, nor would his case be better if he had; because, 
before he requested cancellation the Phcenix insurance had been 
obtained, and the obtaining of that insurance must be deemed 
fatal to the plaintiff's right of recovery unless he can maintain 
his proposition that Murray’s mere election to cancel operates as 
a cancellation; and we hold that such proposition is not sound. 

In answer to the first question certified, we have to say that 
we do not think that the election made by Murray, July 13, 1883, 
to cancel, created a liability to pay Murray unearned premiums. 
In answer to the fifth question certified, we have to say that we 
think that before July 21, 1883, the policies have been avoided by 
a violation of their conditions by Murray in obtaining the Phenix 
insurance. The court below must have ruled to the contrary upon 
both questions, and in this we think it erred. The view which we 
have taken of the case, it appears to us, must make virtually a final 
disposition of it, and for this reason we do not determine all the 
questions presented. 


Reversed. 
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SUPREME COURT OF COLORADO. 


POMEROY 
US. 
ROCKY MOUNTAIN INS. CO.* 


The fact that an assured, at the time of his insurance, was intemperate to 
such a degree as to impair his health, avoids the policy if the same contain 
a condition that if the party insured should become so far intemperate as 
to impair his health, the policy should be void ; and the knowledge of such 
fact, by the agent of the company, will not operate to estop it from relying 
upon the violation of such condition, as a defense to an action on the pol- 
icy, or be regarded as a waiver thereof, if, at the time of the execution of 
the policy, the party in whose favor the same was issued also knew of such 
fact. 


Error to the district court of Arapahoe County. The opinion 
states the facts. 


Sruart Bros., for the Plaintiff in error. 
W. W. Cover, and B. F. Harrimeron, for the Defendant in error. 


Hem, J. 

A judgment was rendered in the court below against plaintiff, 
upon demurrer to his amended complaint, to reverse which this 
writ of error was sued out. All of the material facts well pleaded 
in the complaint are, therefore, admitted. One of the several mat- 
ters argued is in our judgment decisive of the case, and we shall, 
therefore, consider no others. The complaint avers, inter alia, the 
following facts, viz., that a condition in the certificate of insurance or 
policy was that if the party insured should become so far intemper- 
ate as to impair his health, or induce delirium tremens, the certifi- 
“® Opinion filed, Sune 17, 1885. From W.C.Reporey. 
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cate should be void; that at the time of the renewal of the policy 
the assured was intemperate, and that his intemperance was such 
as to impair his health; but that Johnson, the agent, who renewed 
the policy, was familiar with the habits of the deceased, and then had 
full knowledge of the latter’s intemperance and the impaired health 
resulting therefrom. The complaint also avers that the only ground 
of refusal to pay the amount of the policy was, tiat “the deceased 
either died from delirium tremens or became so intemperate as to 
impair his health;” likewise, that deceased did not die of delirium 
tremens. | 

The question presented by these averments and the demurrer 
thereto is this: Was the condition in the certificate regarding intem- 
perance waived ? or, putting it in another way, did the knowledge 
of Johnson and his acts in the premises operate to estop the 
company from relying upon the violation of this condition as a 
defense ? 

We are disposed to treat the revival or renewal of the certificate 
after its forfeiture for non-payment of dues as similar so far as the 
above question is concerned, to the making of the contract of insur- 
ance in the first instance; hence we are not to consider the waiver of 
a cause of forfeiture occurring after the contract is made, but the 
waiver of a material condition therein at its inception. This dis- 
tinction should be borne in mind, because here is a marked difference 
in law between the act of the insurer in receiving premiums, assess- 
ments, or dues, with knowledge of the subsequent violation of a 
material condition which was originally placed in the policy solely 
for his benefit, and the waiving of such condition at the inception of 
the contract; it, the condition, nevertheless being inserted into the 
writing which is executed and accepted by the parties. 

The plaintiff in this case, who is the assignee of the policy, and 
who procured the renewal must be presumed, notwithstanding his 
disclaimer on the subject, to have known the contents thereof when 
it was reviewed or renewed; no fraud or deception being practiced 
upon him, the law will not permit him to say that he was ignorant 
of the conditions contained in the contract. 

We must assume also, that he, as well as the agent, Johnson, was 
aware of the assured’s impaired physical condition when the con- 
tract was renewed, there being no averment in the complaint to the 
contrary. 

It is therefore true that plaintiff paid the premium for the revival 
of the policy, and took the assignment thereof with knowledge of 
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the condition mentioned, and also with knowledge of the fact that 
the cause of forfeiture thereunder already existed, and went into the 
transaction with his eyes open; he was not deceived or misled as to 
the condition question; nothing is disclosed by the complaint to 
show that it was alluded to or discussed by himself or the agent. 
He now insists that solely by reason of Johnson’s knowledge of the 
assured’s intemperance and impaired health, his principal is estopped 
from asserting the forfeiture. 

It is clear that a gross fraud was practiced upon the company. 
This is one of the leading grounds of forfeiture; it is a matter of 
vital importance by way of protection to the insurer; this condition 
is of such a nature that the presumption of waiver should rest upon 
strong and unusual circumstances. We would about as soon expect 
a fire insurance company to waive the condition rendering a policy 
void, if the fire occasioning the loss be voluntarily set by the owner 
of the property for the purpose of obtaining the amount of the risk. 
Plaintiff, as a man of ordinary good sense, must have known that no 
renewal of the policy would have been permitted, had the company 
been actually advised of the existing circumstances. If he was act- 
ing in perfect good faith he should at least have insisted on striking 
this condition from the contract. The situation here disclosed is 
wholly unlike that existing under certain of the decisions cited by 
counsel for plaintiff in error, where the assured or the plaintiff was 
the innocent victim of deception practiced by avaricious and 
unscrupulous agents. 

As suggested already, a fraud was practiced, or attempted to be 
practiced, upon the company by its agent. If plaintiff and the agent 
actually conspired together to consummate this fraud, of course the 
former cannot recover. If the agent alone possessed the wrongful 
intent, and such, probably, was the fact, plaintiff, through his own 
negligence, became the instrument by which the fraudulent contract 
was made. 

It would seem that in procuring the renewal plaintiff must have 
relied upon one of two contingencies happening in case of the 
assured’s decease—either that the company would not discover the 
fraud of its agent, or that the law would create an estoppel by rea- 
son of the knowledge of Johnson, against its relying upon this 
defense. It either view, he can hardly be regarded as entirely inno- 
cent. Under all the circumstances here presented, we do not deem 
this an appropriate case in which to apply the doctrine of estoppel, 
or waiver through the knowledge and conduct of agents, recognized 
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by the Supreme Court of the United States, and by many of the 
States courts of last resort. 

The general rule is that parties must be held to the solemn declara- 
tions contained in their written contracts; that parol proof of mat- 
ters occurring prior to, or at the time of executing such contracts, 
but embodied therein, will not be admitted to contradict or vary 
the terms thereof. We are aware that to this rule there seem to be 
exceptions, and that these so-called exceptions are sometimes recog- 
nized in insurance cases. But it is said that even then the courts 
do ‘‘not admit oral testimuny to vary or contradict that which is 
in writing;” that the reception of this kind of proof rests “ upon the 
idea that the writing offered in evidence was not the instrument of 
the party whose name is signed to it; that it was procured under 
such circumstances as estopped that side from using it or relying 
on its contents; not that it may be contradicted by oral testimony, 
but that it may be shown by such testimony that it cannot be law- 
fully used against the party whose name is signed to it:” Mr. Justice 
Miller in Union Mutual Insurance Company vs. Wilkinson, 13 
Wall., 222. 


In the case alluded to the discussion arose through a false answer 
to an interrogatory in the application; a question calling for the 
cause of the mother’s death, and her age at the time, was answered 
by both the assured and her husband to the effect that they had no 
knowledge whatever on the subject; but the agent after interview- 
ing of bystanders, wrote the answer that she died of a fever at the 
age of forty years; upon the trial of the suit brought to recover the 
amount of the policy it was proven that the mother died at the age 
of twenty-three years; there was also evidence that her death 
resulted from consumption, but the jury did not so find. The court 
sustained the recovery. 


As to what would have been held had it appeared that the assured 
and her husband, for whose benefit the policy issued, then knew 
the cause of her mother’s death and her age at the time, we are of 
course not advised. When the application, which is a part of the 
contract as much as the policy itself, was signed, the applicant was 
not aware that the answer was false, having heard the statements of 
the party questioned by the agent, he probably believed them to be 
true. Besides, in writing down this answer the agent acted entirely 
upon his own responsibility, it is a very different case even from 
that where the applicant himself innocently gives a false answer to 
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a material question, upon which answer the agent and the com- 
pany rely. 

By analyzing the extract above given from the decision in thir- 
teenth Wallace, it will be seen that there must be inequitable cir- 
cumstances such as substantially render the applicant himself the 
innocent victim of imposition or fraud; what else could prevent the 
use of the instrument against him or estop the other side from rely- 
ing upon its contents. 

We have examined the decisions cited and diligently searched for 
others, but have found none which rest upon facts similar to those 
now before us; so far as we have discovered, the doctrine of adjudi- 
cated cases would hardly warrant us in sustaining the view that a 
waiver of the condition under consideration took place or that an 
estoppel to the company’s reliance upon it can be held to exist. It 
has been unnecessary for us to discuss generally the doctrine of 
estoppel, or waiver through the acts of the officers or agents of 
insurance companies. Neither have we deemed it important to con- 
sider the difference, in this respect, held by some courts to exist 
between the “old line,” or stock insurance corporators, and the 
mutual association or company, to the latter of which classes de- 
fendant belongs. If we were to accept the view of those courts 
which hold mutual companies to the highest degree of responsi- 
bility for the conduct of their officers or agents, still we could not 
sustain plaintiff's position. For, as already shown, he is not before 
us in the attitude of one who without fault on his part is the inno- 
cent victim of imposition or misrepresentation practiced by an 
unprincipled agent. 


The judgment is affirmed. 
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UNITED STATES CIRCUIT COURT, S.D. OF IOWA. 


CHARLES L. WILLIAMS, apw’r. * 
vs. 


NORTH GERMAN INS. CO. anp 
TWO OTHER COMPANIES.* 


The policy insured the K. elevator company, loss payable to W., administrator. 
The elevator had been sold under a decree of court and had been bought in 
by W. subject to redemption within a year. Prior to the fire the title had 
passed to W. through the failure of the elevator company to redeem. 

Held, That the interest of the company insured having absolutely ceased, the 
policy became void. 

It appears, however, that the facts regarding the title had been fully explained 
to the agent who filled the policy, and he had agreed to insure the interest 
of W. 

Held, That a court of equity would reform the contract to agree with the 
understanding of the parties. 

Held, That where the agent knew the ground was leased, a policy provision 
rendering it void on that account was waived. 

Held, That where an elevator was being used at intervals and men were at all 

imes around it, it Was not vacant. 


Miter, J. - 

The plaintiff Williams obtained policies of insurance against the 
risk of fire, on what is known as the Keokuk Elevator. The poli- 
cies read that the Keokuk Grain Elevator Company is insured 
against loss by fire to such and such amounts, and the loss, if any, 
is payable to Willlams, administrator. C. L. Williams is and was 
administrator of his father’s estate. At the time of the insurance, at 
the time it was made, the elevator property had been sold under a 
decree of this court, and had been bought in by Williams as 


* Decision rendered, July 7, 1885 
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administrator for the estate. He bought it in and held the certifi- 
cate of purchase, liable ard subject to redemption at the end of 
the year from the date of sale. The condition of the title therefore, 
was that the legal title was in the Keokuk Grain Elevator Company 
and the interest of a purchaser under a defeasible claim was in 
Williams as administrator of his father’s estate. Before the twelve 
months for which the insurance was to run had expired, it was 
obvious that the condition of the title must be changed, either 
the elevator company must redeem and have a clear title to the 
property before the policy expired or, failing to redeem, Williams 
would receive the deed and divest all rights of the elevator com- 
pany. What took place was that the company did not redeem; 
that Williams received the deed to the property, and after he had 
got the deed, the elevator company beiug divested of all title, the 
fire took place, but during the life of the policy. Ail lawyers know 
that the elevator company having no interest in the property at the 
time of the fire, was not insured and could not collect any money, 
and could not even bring any suit for such recovery. Nor did the 
clause “Loss, if any, payable to C. L. Williams,” change the legal 
relation. The lcss mentioned in that form of policy was the loss of 
the Keokuk Grain Elevator Company. If this fire had taken place 
before the expiration of the time of redemption, the policy would 
have been just what it should have been. It would have expressed 
the loss of the elevator company. It would have been its loss. The 
loss should have been payable to Williams, but since the elevator 
company had no interest in it when the fire took place, there was no 
loss to it, and Williams was not insured by the policy. 

Williams has filed a bill in chancery averring that the language of 
the policy in that respect did not represent the contract which was 
made. He avers that he made a contract with Maxwell, the insur- 
ance agent, to insure him and his interest in the property. He 
avers this with sufficient precision, and he swears to it in various 
forms and shapes, and other testimony is taken on the subject. The 
first question to be considered, was whether, admitting the state- 
ments of the bill to be true and taking for granted the testimony of 
Williams, whether it was a chancery case. IT remember the old 
decisions in the chancery courts of England on the subject, that a 
written contract cannot be reformed in equity for a mistake in law. 
That is all the branch of the subject that embarrasses me to-day. 
But, without examining authorities abroad, the decisions of the 
Supreme Court of the United States, which must govern me, I am 
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inclined to think that doctrine has been much narrowed in modern 
times. Without going to great length at the present time I shall 
state it about this way. Where an instrument fails to represent 
what both parties intended to have it represent, and it had devolved 
on one party to draw up the instrument, and the other party merely 
accepted it, and it does not represent the views of both parties, and 
if the fault of the instrument was on the part of the party drawing 
it up, it can be reformed. It would be a harsh rule if _ person 
applying to an insurance agent, who is supposed to know the legal 
value of all such policies which he is drawing up every day, and who 
is supposed to know exactly what is desired, if that agent fails to 
draw up what was intended to be drawn, it would be harsh to say 
that that instrument shall not be reformed, and that chancery shall 
not reform it. 

The testimony on that subject, although very well handled by the 
counsel for the companies, leaves no shadow of doubt on my mind 
that both parties intended to insure the executor of his father’s 
estate in that property. The writing of the instrument did not 
stand in the way at all. I think that every one not familiar with 
rules of law would say that the policies saying that loss, if any, was 
payable to Williams, that Williams was insured, but that is a 
mistake. 

Williams testimony is broad and full and clear that he communi- 
cated to Maxwell the exact condition of this property as I have 
recited it, that there had been a decree and a sale, and that he 
held the certificate of sale; that it would expire during the term 
and he would get the title. All these particulars he explained to 
Maxwell, and he told Maxwell he wanted his own interest insured, 
and Maxwell so understood it. Williams’ brother swears to the 
same thing. He was present, that the whole thing was explained 
to Maxwell more than once; the clerk in the office of Maxwell con- 
firms this statement; he was present, he wrote out the policies, and 
he questioned Maxwell about the thing being done, doubted the 
sufficiency of the language, and Maxwell told him to so fill it out 
that way that it effected the object. 

When the fire took place Wiliams went to Maxwell and had a 
talk with him, Maxwell confirmed his statements in writing. 

For some reason it seems Williams knew Maxwell better than 
some others, and he had Maxwell go for a notary public and the wit- 
nesses swear that certain interlineations were made at his sugges- 
tion. What would this establish? And yet Maxwell, after getting 
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to California and under contract of re-employment, swears he never 
heard about this question regarding the title. I do not care to 
discuss such testimony. Iam therefore satisfied that the story of 
Williams is in the main true; that Maxwell understood the character 
of the title to the property, and that he was requested to provide for 
that state 'of things, and he carelessly made the policy as he did and 
as it stands to-day. Some authorities are read, something about 
need of absolute proof in order to reform a legal instrument, but I 
do not attach any importance to these as I am _ perfectly satisfied 
that the contract on which this policy was executed was such as to 
demand the reformation of the policy. I therefore hold that it 
should be reformed so as to express the fact that the interest of 
Williams was insured. 

One or two other questions are presented and about them I have 
more difficulty. I thought at one time that I would reform the 
policy and go no further. One of these was the provision as to 
leased grounds; that the policy should be void unless that fact was 
expressed, and also if the property ceased to be occupied during the 
term of the policy should become void unless the company was 
notified and gave its consent. The bill seeks to reform the policy in 
both of these particulars and asks the insertion in the policy that it 
was known to be cn leased ground and was to be permitted to be 
vacant at times. I do not think that, having reformed the policies 
as to the interest insured, that these questions are such as need 
reformation. I think they can be waived and the company estopped 
by its own transactions from asserting them. 

But I think it better in these chancery cases to dispose of the 
whole case if possible, and I therefore think there is no need of a 
jury on these questions. I am satisfied that Mr. Maxwell knew very 
well that this was leased ground, that his attention was called to it, 
and that he made the insurance with that understanding. There- 
fore, the company waived that part of the contract. 

The lease was not from a private citizen, but from the city of 
Keokuk, which could not be supposed to have any interest in the 
burning of the property or its destruction in any way. And this 
fact of the leased ground was known to the whole board of insurers. 

As to the occupancy of the building, if I was juror I should say 
that the property was occupied, that the elevator remained there 
with its machinery, sometimes used and sometimes not used, as it 
had been for years. The cessation from use simply meant that no 
steam was up and that nobody went there to work, but men were 
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around there all the time and Williams went there frequently, had 
his papers there, and I think that I as a juror, would say, notwith- 
standing some part of the time they were not using the elevator, it 
was not vacant as an elevator. 

But it is claimed that Maxwell knew this and nobody could tell 
when it would be vacant. Brookings had it at the time of the 
insurance, and I think that no juror could be justified in saying that 
these conditions are not waived. 

On the whole, then, I am satisfied that this company contracted to 
insure the interest of Williams in these three policies; that the 
language of the policies, failing to express that, should be reformed 
to make them express that. Therefore, the other objections 
are not valid, and a decree should be entered for the complainants 
accordingly. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Bucks County. 


WRIGHT 
v3. 
SUSQUEHANNA MUT. FIRE INS. CO.* 


A policy of insurance provided—1st, That arbitrators are to be chosen at the 
request of either party in writing, and, 2d, That no suit shall be commenced 
until an award shall be obtained fixing the amount of the claim ‘in the 
manner hereinbefore provided.” 

Held, That the one clause must be read with the other, and if there was no 
written request for arbitration given, it will be presumed that it was 
waived, anda suit at law may be brought without first referring it to 
arbitration. 


Wun & J. C. Sruccert, and A. & J. Fackenruart, fur Plainliff 
an error. 


Henry Lear, Georce Ross, and L. L. James, Esqs., for Defendant 
in error. 


Paxson, J. 

The learned judge of the court below rests his judgment of non- 
suit upon the single ground that the suit was prematurely brought. 
It was an action of covenant upon a fire policy to recover for a loss 
sustained by the plaintiff. The policy contained the following stipu- 
lations: “In case differences shall arise touching any loss or damage, 
after proof thereof has been recorded in due form, the matter shall, 
at the written request of either party, be submitted to impartial 
“F Opinion filed, May 25,1885. 





714 Re. ort of Decisions. | Sept., 


arbitrators, * * * but the arbitrators shall not decide as to the 
validity of the contract, the liability of the company, or any other 
question, except as to the amount of suck loss or damage. * * * 
It is furthermore hereby expressly provided and mutually agreed 
that no suit or action against this company for the recovery of any 
claim, by virtue of this policy, shall be sustainable in any court of 
law or chancery, until an award shall have been obtained, fixing the 
amount of such claim in the manner hereinbefore provided,” ete. 

The language quoted is all that is essential. At the time the 
action was commenced below there had not been an award under 
the foregoing clause, nor had any step been taken by either party to 
procure one. The court below held, that under the policy an award 
was a condition precedent to the right to sue. 

Few of the authorities cited have any bearing upon the case, for 
the reason that the condition in the policy is peculiar, and must be 
construed according its terms. It will be observed: 1. That the 
arbitrators are to be chosen at the request of either party, in writing; 
and, 2. That the condition that no suit shall be commenced until 
an award shall be obtained, fixing the amount of the claim, uses 
the language, “in the manner hereinbefore provided.” This means, 
if it means anything, that upon the written request of the com- 
pany, the plaintiff shall join them in choosing arbitrators and pro- 
curing an award before he shall commence suit. It was the right 
of either party to demand arbitration; it was the right of either 
party to waive it; and the defendant, having made no such 
demand, must be presumed to have waived it. The one clause in 
the policy must be read in connection with the other; the one 
refers to the other, and relates to the same subject-matter. 

In Mentz vs. Armenia Fire Insurance Co., 29 P. F. S., 478, there 
was a condition in the policy which absolutely required an arbi- 
trator to settle the loss in case of dispute, and that no action 
should be brought until after such award made. It was held, 
however, not to be binding. It was said by Mr. Justice Shars- 
wood: “Such an agreement, like any other agreement of reference, 
is revocable, though the party may subject himself to an action of 
damages for the revocation. It is not in the power of the parties 
thus to cust the courts of their general jurisdiction, any more than 
they have to a personal covenant that they are not to be respon- 
sible for a breach of it:” Farnivall vs. Coombes, 5 Mann and G., 
736. The Supreme Court of the United States have recognized the 
soundness of this general principle.in Insurance Company vs. Morse, 
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20 Wallace, 445, in which they held that an agreement by a foreign 
insurance company, in conformity with a State statute, that if sued 
in a State court they would not remove the suit into the Federal 
court, was invalid. Flaherty vs. Insurance Co., 1 W. N. C., 352, was 
cited as sustaining the opposite view. The condition of the policy 
was not given in that case, and.as reported, it is of very little 
value in this connection, for the reason that we are left in con- 
siderable doubt as to what the case really was. In German Ameri- 
can Ins. Co. vs. Steiger, 13 Insurance Law Journal, 546, the condi- 
tion in the policy was substantially similar to the one in this case, 
and it was held “that such written request was a condition pre- 
cedent to the appraisal award, and that there not having been a 
written request by either party for an appraisal and award were not 
necessary, under the conditions, in order to entitle the plaintiff to a 
recovery.” 

The learned court did not attach much weight to the second 
reason urged by the defendant as a ground of nonsuit, and it may 
be dismissed with the remark that, under the evidence, the ques- 
tion raised was entitled to be passed upon by the jury. 


The judgment is reversed and a venire facias de novo awarded. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YORK. 


INS. CO. OF STATE OF PA., Appellant, 
vs. 


Prockeps OF SALE OF Barae WABAUSHENE, Appellee. / 


A maritime lien not recognized by the law of the place of contract on which 
it is based will not be enforced elsewhere. 

An insurance company has no maritime lien upon the vessel for unpaid pre- 
miums. 


Watuace, J. 

In deciding against the application of the insurance company to 
be paid the premium due upon the marine policy issued by it upon 
the barge out of the proceeds arising from her sale in the registry 
of the court, the learned judge of the district court held that the 
contract for insurance was made in Canada and the rights of the 
parties to a lien were controlled by the lex loci contractus. He also 
held that such a lien was not recognized by our jurisprudence, and 
that the statutes of this State creating a lien for premiums in favor 
of underwriters do not apply to foreign vessels. He therefore held 
that as the company had no lien by the law of Canada it could as- 
sert none here. These conclusions are fully approved, and it seems 
superfluous to attempt to reinforce the reasoning of the very able 
and careful opinion of the district judge further than briefly to in- 
dicate the reasons which have led this court to deny the existence 
of the maritime lien for insurance premiums. 

As early as 1815, Mr. Justice Story decided in DeLovio vs. Boit, 2 





18835. ] Ins. Co. State of Pa. vs. Barge Wabaushene. 717 


Gall, 398, that a policy of insurance upon a vessel was a maritime 
contract in an opinion which has been characterized as “a learned 
and elaborate essay on admiralty jurisdiction and one of the most 
luminous views of the subject extant.” 2 Hoffman’s Course of Legal 
Study, 465, 2 ed. Although the doctrine of that case was not uni- 
formly accepted (Ramsey vs. Allegre, 12 Wheat, Johnson, J., 638), the 
jurisdiction over such contracts was always maintained subsequently 
in the first circuit and was generally approved by commentators of 
authority: Gloucester Insurance Company vs. Younger, 2 Curtis, 

22; Hale vs. Washington Insurance Company, 2 Story, 176 ; Dun- 
lap’s Admiralty Pr., 431 ; Kent’s Commentaries, 270 (nctes) ; Bene- 
dict’s Admiralty, sec. 294; Conklin’s Pr., 13. Yet until the decision 
‘n the Dolphin, 1 Flippin, 580, as is conceded in the opinion of the 
court in that case, the general understanding of the profession was 
adverse to the existence of a lien for the premium secured by such 
a contract. In that case reasoning from analogies and influenced by 
the views recently declared by the learned judge of the sixth cireuit 
that every maritime agreement upon principle should bind the ship 
as well asthe owner. In Williams’ Brown’s Ad. Rep., 208, the 
court held the lien should be recognized as extending to the pre- 
miums for insurance. It was said by Mr. Justice Curtis (The Kier- 
sage, 2 Curt. C. C. Rep., 424) “to bea settled rule that privileged 
liens constituting a jus in re accompanying the property into the 
hands of bona fide purchasers and operating to the prejudice of gen- 
eral creditors, are matters stricti juris, which cannot be extended 
from one case to another argumentatively or by analogy or by infer- 
ence. And he cites Pardesus (Droit Civ., vol. 3, 597, 598) when 
reasoving on the policy of allowing the privilege for premiums of 
insurance. Analogy cannot afford a decisive argument, because priv- 
ileges are a strict right. They are an exception to the rule by which 
all creditors have equal rights in the property of their debtor, and an 
exception should be declared and deseribed in express words ; we 
cannot arrive at it by reasoning from one case to another.” The 
same citation is quoted with approbation by Mr. Justice Grier in 
Vandewater vs. Hill, 19 Howd., 89. 

Although the proposition is generally true that maritime contracts 
import a hypothecation of the ship for their performanee, the im- 
portant qualification must not be overlooked that the lien does not 
extend to contracts which do not aid the vessel, but are merely for 
the personal benefit of the owner. One reason why the master of a 
vessel, clothed as he is with almost plenary powers to represent the 
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owner, even to the authority to sell the ship when necessity justifies 
a sale, cannot enter into a contract for insurance, is because such a 
contract does not aid the vessel. It inures solely to the personal in- 
terest of the owner. Unlike contracts and engagements in which 
every lien holder has an interest because they fortify his security, 
the contract of insurance contributes to no fund for.the general 
benefit, and its fruits are monopolized by the owner. It has been 
held in this court that he is not required to surrender the insurance 
to a trustee under the statutes limiting the liability of a vessel owner 
for the benefit of those having claims against the vessel when the 
vessel is lost after liability accrues (Norwich and New York Trans- 
portation Company, 17 Blatch., 321 ; Thomenson vs. Whitwell, 21 
Blatch., 45) because it is not an “ interest” in the ship. 

For the reason therefore that a lien should ‘not be extended to a 
coutract to which it is not generally supposed to’ adhere, even if 
the analogies should justify recognizing it, and also because the con- 
tract of insurance is peculiarly distinguishable from the class of mar- 
itime engagements which import a lien, the court cannot follow the 
decision in the case of the Dolphin. The question of a maritime 
lien was not involved or discussed in the case of the Guiding Shaft, 
9 Fed. Rep., 521, affirmed 18 Fed. Rep., 263, cited as an authority in 
favor of the lien. 

The note of Mr. Flippin to the case of the Dolphin presents all the 
arguments*for denying the existence of the lien and for following 
the case of the Jukn JT. Moore, 3 Woods, C. C., 61, to which it is nec- 
essary to refer. 


The decree of the district court is affirmed, 
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LOWER COURT DECISIONS. 


WIDOW AS AN HEIR. 


Cincinnati (O.) Superior Court, General Term. 


MARIAN JAMIESON 
v8, 


KNIGHTS TEMPLAR AND MASONIC MUTUAL AID ASS’N, 


The widow is the beneficiary of a policy of insurance in a mutual association 
upon the life of her husband payable to “his heirs,” when he leaves 
brothers and sisters, but no children. 


Harmon, J. 

Plaintiff's husband died, leaving a brother and sister, but no chil- 
dren. His life was insured by defendant in favor of “ his heirs.” 
The only question is whether plaintiff is entitled to the insurance 
money. 

Associations like defendant can make their policies payable only 
to “the family or heirs” of deceased members. R.S., $3,630; 29 O, 
S., 399; 38 id., 7 and 281, 

It is manifest that the word “heirs” in the statute and in the 
policy is used merely to indicate the persons Who are to receive the 
proceeds of the policy. They do not take the money by descent but 
by contract. 

Who then are the “heirs” of the deceased here? At common law 
one’s heirs are the persofts who would itherit his real estate by right 
of blood. Our statute of adoption and that of descent have enlarged 
the meaning of the word so that it may include persons not of the 


. 
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blood of the intestate. R. S., §§ 3,140, 4,159. The wife, if there be 
no children, is the heir of her husband: Hunt vs. Brower, 18 O. S., 
311. Neither by common law nor statute has the word any refer- 
ence to the distribution of any personalty. The word “heirs” there- 
fore in the policy designates as beneficiaries the person or persons 
to whom the real estate of the insured would have passed under our 
statute of descent, whether akin to him or not. 

That statute, however, provides different courses of descent for 
ancestral and non-ancestral property, §§ 4,158-9. His wife would, 
under the facts here, be heir to the latter, not to the former. By 
which shall we be governed? It seems to us that every reason and 
analogy point to the latter. By that, if the deceased had left realty, 
she, not the brother and sister, would have taken it as heir. She 
therefore is the beneficiary of the policy. 

It is argued that if the irsured had intended the policy for her he 
would have named her, as he no doubt might have done, she being 
one of his ‘’ family,” or at any rate, would not have used the plural 
“heirs.” But it is not necessary for plaintiff to maintain that her 
husband had such intention. He meant what he said, that whoever 
might prove to be his heirs, and nemo est haeres viventis, should 
have the benefit of the policy. They might be one or more. She 
might and might not be one of them. 


Judgment for plaintiff. 





